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DEDICATION. 


TO 


JOHN  HORNE  TOOKE. 


HE.  intrinfic  merits  of  a  book  are  unqueflion* 
ably  its  bell  recommendation  to  the  attention  of 
the  public :— -If  it  can  derive  any  additional  ad- 
vantage from  the  fandion  of  his  name  to  whom 
it  is  infcribed,  that  advantage  mud  arife  from  the 
fuppofition  that  he  is  capable  of  judging  of  the 
fubjedl^  and  that  he  has  in  fad;  exercifed  his 
judgment. 

The  man  whofe  public  condud,  for  a  feries  of 
years,  has  proved  that  he  poffeffes  the  moft  pro- 
found and  accurate  knowledge  of  the  whole  of 

the 


!» 


x 


ADVERTISEMENT. 


1  HERE  is  no  title  in  the  laws  of  England  more 
extehfive,  or  more  generally  interefting,  than  that 
of  Corporations.  The  prefent  work  is  an  attempt 
to  reduce  into  a  fyftematic  form  the  law  upon  that 
fubjedl,  which  lies  fcattered  in  fo  many  volumes 
of  reports.  The  introdu<5lion  prepares  the  reader 
for  the  perufal  of  the  body  of  the  work,  by  giving 
a  definition  and  defcription  of  a  corporation,  the 
diftribution  of  corporations  into  their  different 
kinds,  and  the  manner  in  which  a  corporation  is 
compofed. 

The  firft  chapter  treats  of  the  authority  by 
which  a  corporation  is  created ;  the  fecond,  of 
corporations  confidered  in  their  relation  to  the 
public  ;  the  third,  of  their  internal  conftitution; 
the  fourth,  of  the  manner  in  which  they  are  vifited ; 
and  the  fifth,  of  the  diflblution  of  a  corporation, 
and  its  elFeds. 

a  3  The 


VI  ADVERTISEMENT. 

The  prefent  volume  contains  the  firft  and  fc- 
cond  chapters,  and  a  confiderable  part  of  the 
third ;  the  reft  of  the  latter,  and  the  two  fucceed- 
ing  chapters,  will  make  two  other  volumes  fimilar 
to  the  prefent.  The  whole  of  the  work  will  be 
publifhed  before  the  end  of  next  Trinity  term. 

Should  the  prefent  work  be  favourably  received, 
it  is  the  author's  .intention  to  publilh  another 
volume  on  the  conftitution  and  laws  of  the  city 
of  London.        ^ 

No.  4,  Hare-Court,  Templp, 
November  4th,  1793. 
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1/  ROM  the  eftablifliment  of  civil  fociety  and  po- 
litical government,  not  only  the  individual  ac- 
quires rights,  and  becomes  fubjedl  to  duties,  which 
can  exift  only  in  confequence  of  that  eftablifli- 
ment; but  colleAive  bodies^of  men  come  to  feel 
a  common  intereft,  acquire  a  common  property, 
become  fubjedt  to  common  burthens  and  common 
duties,  affume  a  known  character  and  defcription, 
and  become  objedts  of  political  regulation.     Some 
of  thefc  communities  arife  from  the  divifion  of 
the  country  into  diftridls  for  the  fake  of  local  go- 
vernment, or  a  more  convenient  fyftem  of  police, 
whether  fuch  divifion  takes  place  in  confequence 
of  a  preconcerted  plan,  or  frofn  the  progreflive 
operation  of  natural  and  political  caufes ;  fuch,  in 
England,  are  the  political  divifions  of  the  country 
into  counties,    hundreds,  liberties,  manors,    and 
parifties,  and  fome  other  lefs  common  divifions. 
Other  communities  are  naturally  formed  from  the 
concourfe  of  confidcrable  numbers  of  men  into 
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one  place^  from  whence  arife  cities  and  town&; 
and  others  'are  eftabliftied  from  a  fimilarity  of 
purfuit  in  many  individuals,  whether  coUcdted 
into  one  place,  or  difperfed  over  different  parts  of 
the  country. 

Among  the  inftitutions  of  almoft  all  the  ftates 
of  modem  Europe,  but  among  none  more  than 
thofe  of  England,  many  of  thefe  coUedive  bodies 
of  men,  under  the  names  of  bodies  politic,  bodies 
corporate,  or  corporations,  make  a  confpicuous 
figure. 

At  their  firft  introdu<flion,  they  were  little  more 
than  an  improvement  on  the  conrimunities  which 
had  grown  up  imperceptibly,  without  any  pofitivc 
inftitution;  and,  for  a  conliderable  period,  the 
Ihade  which  feparated  the  one  from  the  other,  was 
of  a  touch  fo  delicate  as  to  require  the  mofl  mi« 
nute  attention,  and  the  moft  difcerning  eye,  to  dif- 
tinguifh. 

One  efTential  chara(fleriflic  of  a  corporation 
is  an  indefinite  duration,  by  a  continued  acceilion 
of  new  members  to  fupply  the  place  of  thofe 
who  are  removed  by  death,  or  other  means, 
which,  in  the  language  of  the  law,  is  called  per- 
petual fucceffion :  but  this  is  not  peculiar  to  cor*- 
porations;  other  aggregate  bodies  of  men  are 
capable  of  the  fame  perpetual  continuance,  and 
for  the  fame  natural  and  intrinfic  reafon.    Thus, 
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the  inhabitants  of  a  county,  of  a  hundred,  of  a 
manor,  of  a  parilh,  or  of  a  town  not  corporate, 
like  Birmingham  or  Mancheftcr,  have  perpetual 
fucceflion,  as  much  as  the  corporation  of  the  city 
of  London.  Even  a  voluntary  affociation  of  pri- 
vate individuals,  for  any  the  moft  trifling  purpofe, 
is  capable  of  perpetual  fucceflion,  may  be  inde- 
finitely continued  as  long  as  there  is  an  acceflion 
of  new'  members,  and  may,  with  equal  propriety, 
be  called  the  fame  fociety  at  the  diftance  of  any 
number  of  years,  though  not  one  of  the  original 
members  remain,  as  the  corporation  of  the  city 
of  London  is  called  the  fame  corporation  which 
was  known^  by  that  name  a  hundred  or  five 
hundred  years  ago. 

But  the  diftindion  between  the  fucceflion  of  a 
community,  not  corporate,  and  that  of  a  corpora- 
tion, is  this ;  that  the  firft  has  fucceflion  in  a  na- 
tural manner,  as  one  generation  fucceeds  another ; 
the  fecond  has  fucceflion  as  a  community  modi- 
fied, or  put  into  a  particular  form,  and  under  a 
Ipecial  denomination,  as  of  mayor  artd  com- 
monalty, bailiffs  and  commonalty,  or  the  like, 
which  is  a  complex  kind  of  fucceflion,  being  both 
natural  and  artificial  (a). 

It  is  another  charadleriftic  of  a  corporation,  that 
it  is  capable  in'its  collective  capacity  of  poflefliing 

(a)  Madox,  Firma  Burgi,  c.  a,  f,  17,  page  50. 

B  2  property. 


4  INTRODUCTION. 

property,  and  tranfmitting  it  in  perpetual  fuc- 
c^flion;  but  this,  in  ancient  times,  was  not  pe- 
culiar to  a  corporation:  Madox,  in  his  Firma 
Burgi  {a)\  gives  a  variety  of  inftances,  of  towns  not 
corporate,  holding  their  town  at  ferm  in  the  fame 
manner  as  towns  corporate:  The  ferm  was  a 
certain  annual  rent  in  lieu  of  the  duties  which  the 
King  was  intitled  to  levy  on  a  variety  of  accounts 
within  the  towns  within  his  demefnes;  when, 
therefore,  he  demifed  thefe  duties  to  the  townfmen 
at  a  certain  rent,  it  was  neceffarily  implied  that 
they  were  capable  of  enjoying  property  in  their 
colleftive  capacity  {b). 

In  Dyer  (^),  th^re  is  a  note,  that  it  was  held  in 
the  Star  Chamber,  by  Bromley  Chief  Juftice,  Sir 
John  Baker  and  others,  "  that  if  the  Queen  (d)^ 
at  that  time,  by  her  charter,  will  grant  land  to 
the  good  men  of  the  town  of  Iflington  rendering 
rent,  without  faying  to  hold  to  them,  their  heirs 
and  fucceffors,  this  is  a  good  corporation  perpe- 
tual, to  this  intent  only  and  to  no  other,  becaufe 
a  rent  is  referred,  and  the  King  may  have  a  re- 
medy for  his  rent"  {e).  But  without  the  rent  re- 
ferved,  it  is  faid,  thq  grant  is  void,  unlefs  they 
were  incorporated  before;  becaufe,  fay  the  books, 

{a)  C.  3.  (Jf)  Id.c.  II,  f.  3.  (^  100.  pi.  70. 

(d)  Q^een  Elizabeth.  (^ )  Per  Geo«  Croke,  %  Rol.  Rep.  155. 
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the  King  is  deceived  in  his  grant  (a);  and,  in  the 
cafe  where  a  rent  is  referved,  it  is  faid,  **  they  arc 
only  tenants  at  will,  and  if  the  King  will  releafe, 
or  grant  to  them  the  rent  and  fee  farm,  it  feems 
that  the  corporation  is  diflblved,  ip/ofaffo,  for  the 
rent  and  farm  was  the  caufe  of  their  ability  to  be  a 
corporation"  (^). 

Whatever  obfervation  may  be  made  on  the 
ufe  of  the  word  corporation  in  thefe  two  cafes,  or, 
however  unlatisfadlory  the  reafon  for  the  diftinc- 
tion  between  them,  oh  account  of  the  refervation 
of  rent  in  the  one,  and  the  non-refervation  of  it  in 
the  other,  it  is  perfedlly  clear  that  it  was  not  con- 
ceived to  be  neceflary  that  a  collective  body  of 
men  Ihould  be  previoufly  incorporated  in  order 
to  enable  them  to  take  a  grant  of  land,  and  that  it 
was  fufficient  that  they  were  known  by  fome  ge- 
neral defcription.  This  opinion  is  confirmed  by 
Lord  Coke,  in  a  paflage  in  which  he  fays,  **  The 
parifliioners,  or  inhabitants,  or  proii  homines  of 
Dale,  or  church-wardens,  are  not  capable  t^o  pur- 
chafe  lands,  but  goods  they  are,  unle/l  it  were  in 
antient  time,  whenfuch  grants  were  allowed**  (c). 

There  feems,  indeed,  no  reafon  in  the  nature 
Qf  things,  why  fuch  grants  fhould  not  have  been 

(tf)  7  Ed.  4,  30.    21  Ed.  4,  56,  59.    a  H.  7,  13.    1  Rol.  513. 
(A)  Ideo  Quaere,  fays  Dyer,  100.  pi.  70. 

(0  I  Inft.  3  a  cites.      12  H.  7,  8.      37  H.  6,  30.      10  H,  4,  3  b« 
4  Inft.  2^. 
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allowed ;  there  is  certainly  no  metaphyfical  diffia 
culty  attending  the  tranfmiflion  of  landed  pro- 
perty.through  a  feries  of  individuals  in  their  col- 
Icdlive  capacity,  without  the  flipport  of  a  pofitive 
inftitution :,  It  has,  however,  been  long  an  efta- 
blifhed  maxim  of  the  Englifti  law,  that  land, 
granted  to  a  community  or  aggregate  body  of 
men,  not  incorporated,  cannot,  by  virtue  of  the 
original  grant  alone,  be  tranfmitted  to  their  fuc- 
ceflbrs(^).  It  is  difficult  to  account  for  the 
eftablifhment  of  this  rule ;  it  catn  hardly  be  fup- 
pofed  to  have  been  introduced  on  reafons  of  poli- 
tical  expediency ;  for,  by  means  of  renewed  con- 
'  veyances,  the  fame  property  maybe  continued  in 
fucceffion  to  any  community  through  any  indefi- 
nite period.  The  focieties  of  the  Inns  of  Court  are 
not  corporations ;  yet,  in  their  collective  capaci- 
ties, they  have  held  the  property  of  the  ground  on 
which  the  chambers  are  built,  ever  lince  they  were 
eftablifhed.  The  rule  may,  perhaps,  have  arifen 
from  the  law  of  jointenancy,  and  its  incident  of 
furvivorftiip,  by  which,  if  land  be  purchafed  by 
feveral,  to  them  and  their  heirs,  it  does  not  go  to 
the  heirs  of  all,  but  to  the  heirs  of  the  furvivor; 
this,  however,  is  not,  altogether,  a  fatisfadory  de- 
rivation of  the  rule,  for  a  purchafe,  by  a  commu- 
nity, would  be  in  its  coUedlive  capacity,  with  an 

"^  {a)  Vid.  10  Co.  26  b. 
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intention  to  tranfmit  the  property,  not  to  their 
heirs,  but  to  their  fucceffors:  perhaps  we  muft  be 
fatisfied  with  ftating  the  rule  as  it  is,  without  at- 
tempting to  account  for  its  origin. 

The  mode,  by  which  the  focieties  of  the  Inns 
of  Court  fupply  the  defedl  arifing  from  their  not 
being  incorporated,  is  faid  to  be  this.  The  firft 
grant  of  the  poffeflions  was  made  to  a  feledl  num- 
ber, and  their  heirs-,  in  truft  for  the  fociety  at 
large — this  feledl  number  forms  the  bench ;  as  the 
members  of  it  die,  they  choofe  others  from  the  fo- 
ciety ;  the  legal  property  is  in  the  furviving  mem- 
bers only,  of  the  original  truftecs;  when  that 
number  is  confiderably  reduced,  they  convey  to 
one  or  two  of  their  officers,  as  their  Steward  and 
Butler,  in  truft,  to  convey  to  all  the  exifting  mem- 
bers of  the  bench ;  that  conveyance  is  made,  and 
thus  the  incident  of  furvivorfhijv avoided,  and  the 
fucceflion  continued. 

A  THIRD  charaderiftic  of  a  corporation  is,  that 
the  members  of  which  it  is  compofed,  are  fubjed 
to  common  burthens ;  but  neither  is  this  peculiar 
to  them :  Mr.  Madox  {a)  has  given  a  great  num- 
ber of  examples  of  towns,  not  corporate,  having 
paid  their  aids,  taillages,  fines,  and  amercements 
to  the  King,  in  the  fame  manner  as  towns  corpo- 
rate, and  of  other  aggregate  bodies,  or  communi- 

(a)  Firma  Burgi,  c.  4. 

I  B  4  ties 


8  INTRODUCTION. 

tics  of  men  (a)  having  been  commonly  fined  or 
amerced^  charged  and  profecuted  in  their  collec- 
tive capacity,  in  the  fame  manner  a§  if  they  had 
been  embodied  by  charter;  among  others,  th6  men 
of  the  Abbey  of  St.  Mary  at  York;  the  Englifh- 
men  and  Welchmen  of  Gowerland  in  Wales;  the 
Knights  of  the  Bifliopric  of  Durham;  the  Knights 
of  the  Honour  of  the  Earl  of  Lelcefter;  and  the 
community  of  the  Jews  in  England. 

Even  the  feveral  diftricfts  (^),  or  divifions  of 
the  kingdom,  were  treated  as  communities.  A 
county,  a  hundred,  a  frankpledge,  was  then  wont 
to  be  fined  or  amerced  in  common,  and  to  be 
taillaged  in  common,  and  to  b^  put  in  chaise  to 
the  King  in  his  revenue  rolls,  by  the  general  name 
of  county,  hundred,  frankpledge. 

The  merchants  of  Venice,  trading  in  England, 
were  never  incorporated  (for  ought  that  I  know, 
fays  Madox  (c)  by  the  charter  or  patent  letter  of 
any  King  of  England  before  the  reign  of  King 
Henry  VIILor  in  it,  or  afterwards ;  yet,  in  Hilary 
term,  in  the  28th  year  of  that  King,  they  arc 
charged  to  the  King,  in  Rotulo  Compotorum,  with 
certain  cuftoms  and  fubfidies,  by  the  name  of  the 
merchants  of  Venice,  and  are  difcharged  thereof 
by  judgment  of  the  Cour^  of  Exchequer,  by  the 
fame  general  name  of  merchants  of  Venice. 

(a)  C.  4»  f,  15,      (5)  Firma  Burgi,  c.  5,  f.  16.       {c)  Ibid,  f.  i?. 
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One  great  purpofe  of  forming  aggregate  bodies 
of  men  into  a  corporation,  is  to  confer  upon  the 
members  fome  peculiar  privileges  under  one  ge- 
neral defcription,  and  to  preclude  the  neceffiiy  of  a 
particular  grant  to  every  individual;  but  there  are 
.many  inftances,  in  ancient  times,  of  privileges  and 
exemptions  conferred  by  charter  on  coUeAive 
bodies  of  men  coming  under  one  general  defcrip- 
tion, who  were  not  incorporated  before,  and  with- 
out any  words  which  conferred  on  them  a  corpo« 
rate  capacity  in  any  other  relpeft  than  in  the  par- 
ticulars exprefled:  Thus,  it  is  faid(^),  "  if  the 
King  grant  to  the  men  of  Iflington,  that  they  fliall 
ht  difcharged  of  toll,  this  incorporates  them  to  the 
purpofe  of  being  quit  of  toll,  though  it  does  not 
enable  them  to  piirchafe  land,  &c." 

So,  the  tinners  of  Devonfhirc  and  Cornwall 
were  exempted  by  a  charter,  in  the  reign  of  Ed- 
ward the  firft,  from  the  jurifdiftion  of  any  court 
but  that  of  the  court  of  Stannaries  (i). 

In  likq  manner  Edward  the  firft,  in  the  31ft 
year  of  his  reign,  granted  a  charter  to  foreign 
merchants,  by  which,  in  confideration  of  the  cuf- 
toms  paid  by  them  for  their  goods  brought  into 
the  kingdom,  thdy  were  exempted  from  the  duties 

(a)  21  Ed.  4,  59.    X  Roll.  Abr.  513. 
(^)  I  Rol.  Rep.  295. 

of 
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of  muragc»  pannage^  and  pontage^  throughout  the 
kingdom  (a). 

Madox  gives  a  great  number  of  inflances  of 
fuch  grants,  and  in  the  regifter  there  are  many 
writs,  particularly  under  the  title  de  ejfendo  quieium 
de  Tbeolonio^  commanding  the  obfervance  of  fimi* 
lar  exemptions  in  favour  of  feverai  collective 
bodies  of  men  who  were  not  incorporated  (i). 

The  priyil^e  of  conferring  the  degree  of  bar- 
rifter,  poffeffed  exclufively  by  the  focieties  of  the 
Inns  of  Court,  is  an  example  of  the  fame  kind 
cxifting  in  modern  times. 

*•  But  fuch  a  charter,  at  this  day"  (^),  fays  Coke, 
*'  cannot  be  granted  to  any  but  a  corporation." 

Another  charaAeriftic  of  a  corporation  is, 
that  it  may  fue  and  be  fued  in  its  coUecflive  capa*. 
city;  but  in  ancient  times  there  are  many  in- 
ftances  of  other  coUe&ive  bodies  fuing  and  being 
fued  in  the  fame  manner. 

Thus,  in  the  fecond  year  of  King  Edward  the 
fecond,  an  action  was  brought  in  the  Exchequer^ 
by  John  de  Vanne  and  his  fellows,  merchants  of 
the  company  of  the  Ballardi  of  Lucca,  againft 
brother  Thomas,  of  Doncafter,  mafter  of  the  houfe 
of  St.  Germain,  in  Scotland,  for  nine  pounds  due 
upon  bond.     The  defendant  pleadfed  payment  of 

(a)  I  Rol.  Rep.  14s.    Firma  Bwgi,  c.  1 1,  f.  4.    Regifter,  259,  a. 

(b)  Regifter,  ^58,  b.-*-x6i,  b.  (c)  13  Jac.    Vid.  x  Rol.  Rep, 

part 
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part  of  the  money ;   and  judgment  paflcd  againlt 
him  for  the  refidue  (a). 

In  the  fame  year  of  the  fame  King,  Richard  dt 
Abyndon  and  Margery  Criel  fued  the  tenants  of 
the  hundred  of  Wicheford,  in  .Carobridgelhire,  fot 
89s.  6d.  being  their  contingent  part  of  a  taillagd 
afleffed  during  the  voidance  of  the  Sec  of  Ely. 
Ralph  of  Norwich,  Bailiff  of  the  liberty  of  tht 
Biftiop  of  Ely^  appeared  in  behalf  of  the  tenants, 
and  pleaded,  that  the  plaintiff  Richard  had  been 
paid  and  fatisfied  this  very  money;  and  he  pro- 
duced a  patent  letter  of  acquittance  made  by  him : 
on  which  the  tenants  had  judgment  to  be  difmilFed 
the  court  (6). 

Even  two  diftinft  bodies  of  men,  of  different 
defcriptions,  and  having  different  interefls  within 
the  fame  town,  have  been  the  oppofite  parties  to 
a  fuit.  Thus,  in  the  forty-fourth  year  of  Henry 
the  third,  Peter  de  Wakerlegh,  and  five  others, 
who  were  "  Prince  Edward's  men,"  in  the  town 
of  Staunford,  were  attached  to  anfwer  William 
Davifon  and  William  Reyncrfon,  who  fued  for 
"  the  Abbot  of  Burgh's  men>"  of  the  fame  town, 
for  that  the  defendants  unjuftly  caufed  the  plain- 
tiffs to  contribute  with  thcin,  and  others,  who 
were  the  men  of  Prince  Edward  in  that  towa,  in 
taillages  and  other  burthens,  payable  by  the  faid 

(a)  Firrai  Burgi,  f.— f.  tS,  (b)  lb.  f.  31. 

town. 
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town,  beyond  the  fixth  part  of  the  faid  taillages  and 
burthens,  contrary  to  a  concord  made  before  the 
Barons  of  the  Exchequer,  about  that  affair,  in  the 
twenty-feventh  year  of  Henry  the  third.  The 
defendants  came  and  pleaded,  that  they  did  not 
caufe  the  plaintiffs  to  be  diflrained,  contrary  to 
the  faid  concord ;  but  defired  that  it  might  re- 
main in  force. 

The  power  of  fuing  coUcAive  bodies  of  men, 
not  incorporated,  in  fome  particular  cafes,  has 
been  likewife  granted  by  aft  of  parliament,  where 
the  remedy,  by  common  law,  was  fuppofed  not  tp 
be  adequate  to  the  injury  fuflained;  of  this  kind 
is  the  adlion  againft  the  hundred,  on  the  ftatute  of 
Winchefter,  for  not  railing  hue  and  cry  (^);  and 
fuch  is  the  acflion  given  by  the  ftatute  8  H.  6,  c. 
27,  to  the  inhabitants  of  Tewkelbury,  in  the 
county  of  Gloucefter,  againft  the  commonalty  of 
the  foreft  of  Dean. 

The  cafe  of  "  Prince  Edward's  men,"  and 
••  the  Abbot  of  Burgh's  men,"  before  mentioned, 
is  a  proof,  that  the  capacity  of  contradling  in  a 
coUedtive  capacity,  was  not,  in  ancient  times,  con- 
fined to  a  corporation. 

Definition  and  Description  of  a  Corporation. 

The  union  of  the  feveral  circumftances,  men- 
tioned in  this  comparifon,  between  a  corporation 

{a)  Vid.  I  TcrmHep.  7». 

and 
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s^nd  other  communities,  feems  to  conftitute  the 
very  effence  of  a  corporation ;  from  which,  it  is 
prefumed,  the  following  definition  will  convey  a 
pretty  accurate  idea  of  what  a  corporation  is. 

A  CORPORATION  then,  or  a  body  politic,  or  body 
incorporate,  is  a  collection  of  many  individuals, 
united  into  one  body,  wvsAtx  zjpecial  denomination^ 
having  perpetual  fucceilion  under  an  artificial 
form,  and  vefted,  by  the  policy  of  the  law,  with 
the  capacity  of  adting,  in  feveral  refpeds,  as  an 
individual,  particularly  of  taking  and  granting 
property,  of  conirafting  obligations,  andoffuing 
and  being  fued,  of  enjoying  privileges  and  immu- 
nities in  common,  and  of  exercifing  a  variety  of 
political  rights,  more  or  lefs  extenfive,  according 
to  the  delign  of  its  inftitution,  or  the  powers  con- 
ferred upon  it,  either  at  the  time  of  its  creation, 
or  at  any  fubfequent  period  of  its.  exiftencc. 

The  words  corporation,  and  incorporation,  arc 
frequently  confounded,  particularly  in  the  old 
books;  the  diftindlion  between  them  is  this;  a 
corporation  is  a  political  inflitution ;  incorpora*. 
tion  is  the  ad:  by  which  that  inftitution  is 
created. 

A  CORPORATION  has  been  called  '*  amcre  capa* 
city  to  fue  and  be  fued,  and  to  take .  and  to 
grant"  {a)-,  which  is  as  ridiculous  as  is  would  be 

{a)  Trcb/8  Arg.  in  Qu.  War.  3, 4. 

to 
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to  fay  **  that  a»  man  is  a  mere  capacity  to  walk 
with  two  feet"  (a).  It  is  not  a  capacity,  but  a  po- 
litical perfon,  in  which  many  capacities  rcfide# 

A  CORPORATION  has  alfo  been  called  a  fran- 
chifc(i):  the  propriety  of  this  appellation  de- 
pends on  the  more  or  lefs  extenfive  meaning 
in  which  the  word  "  franchife"  is  ufed;  in  its 
xnoft  ejctenfive  fenfe  it  exprelfes  every  politi- 
cal right*  which  can  he  enjoyed  or  exercifed 
by  a  freeman ;  in  this  fenfe,  the  right  of  being 
tried  by  a  jury,  the  right  a  man  may  have  to  an 
office,  the  right  of  voting  at  ekdions,  may,  with 
propriety,  be  called  franchifes ;  and  in  this  fenfe, 
the  right  of  ading,  as  a  corporation,  may  be  called 
a  franchife,  exifting  coUedively  in  all  the  indi- 
.  viduals  of  whom  the  corporation  is  compefed ;  in 
this  fenfe,  and  in  this  fenfe  alone,  '^  the  franchife 
of  ieing  a  corporation,"  can  have  any  precifc 
meaning. 

In  a  lefs  general  and  more  appropriate  fenfe,  the 
wpfd  "  franchife"  means  a  royal  privilege  in  the 
hands  of  a  fubjeft  (r),  by  which  he  either  receives 
fome  profit,  or  has  the  exclulive  exercife  of  fomfe 
right ;  of  the  firft  kind  are  the  goods  of  felons, 
waifs,  cftrays,  wrecks,  or  the  like ;   of  the  fecond 

(fl)  Sawyer's  Arg.  in  Qu^.  War.  ii. 

(b)  Finch's  Arg.  per  tot.    Sawyer's  Arg.  7>  S>  ix,  iz» 

(r)  Finch's  Law,  1(4. 

are 
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are  courts^  gaols,  return  <^  writs,  fairs,  markets^ 
and  many  others.  They  are  eftates  and  inherit 
tances,  which  may  be  granted  and  conveyed  fronj 
one  to  another,  as  other  eftates,  which  is  not  the 
cafe  with  a  corporation  (a) ;  in  this  fenfe  a  corpo- 
ration cannot  be  called  a  franchife;  the  latter  is  a 
privilege,  or  liberty,  which  can  have  no  exiftencq 
without  reference  to  fomc  perfon  to  wh(Hn  it  may 
belong;  the  former  is  a  political  perfon,  capable, 
like  a  natural  perfon,  of  enjoying  a  variety  of 
franchifes;  it  is  to  a  franchife,  as  the  fubftance  to 
its  attribute ;  it  is  fomething  to  which  m^ny  at- 
tributes belong;  but  iB  itfelf  fomething  diftind 
from  thofe  attributes* 

Several  other  epithets  have  been  given  to  a 
corporation,  which,  unlefs  particularly  e:{cplaijaed, 
are  apt  to  bewilder  and  miflead  the  underftand- 
ing :  thus  it  has  been  faid,  that  "  a  corporation 
aggregate  of  many,  is  invifible,  immortal,  and 
refts  only  in  intendment  and  confideration  of  the 
law"  (i) ;  that  it  is  "  a  mere  metaphyfical  being, 
a  mere  Ens  ratiomY*  (c). 

That  a  body  framed  by  the  policy  of  man,  a 
body  whofe  parts  and  members  are  mortal,  Ihould 
in  its.  own  nature  be  immortal,  or  that  a  body 

(a)  PoUexfen's  Arg.  98. 

(6)  10  Co.  3%  b.  and  the  authorities  there  cited* 

(0  Vid,  Trcby's  Arg.  4  et  paifim. 

compofed 
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compofed  of  many  bulky,  vifible  bodies,  Ihould 
be  invifible,  in  the  common  acceptation  of  the 
words,  feems  beyond  the  reach  of  common  un- 
derflandings.  A  corporation  is  as  vifible  a  body 
as  an  army ;  for  though  the  commiffion  or  au- 
thority be  not  fecn  by  every  one,  yet  the  body, 
united  by  that  authority,  is  feen  by  all  but  the 
blind :  When,  therefore,  a  corporation  is  faid  to 
be  invifible,  that  expreflion  mufl:  be  underft:ood, 
of  the  right  in  many  perfons,  coUedlively,  to  aft  as 
a  corporation,  and  then  it  is  as  vifible  in  the  eye 
of  the  law,  as  any  other  right  whatever,  of  which 
natural  perfons  are  capable ;  it  is  a  right  of  fuch 
a  nature,  that  every  mtrvAytr^feparately  confidered, 
has  a  freehold  in  it,  and  all,  jointly  confidered, 
have  an  inheritance,  which  may  go  in  fuc- 
ceflion(tf).  Natural  perfons,  as  fuch,  are  ca- 
pable of  taking  and  holding  this  right,  which  is 
not  taken  or  held  in  their  politic,  but  in  their 
natural  capacity  {b) ;  for  many  men,  as  men,  are 
capable  of  union,  which,  if  it  requires  proof  or 
illuftration,  is  evident  from  the  charters  of  crea- 
tion, and  the  pleadings  in  all  fuch  cafes,  in 
'which  itisjaid,  that  the  "men  and  burgefles,'* 
'  or  **  the  men  and  citizens,"  are  confl:ituted  one 
body  corporate  or  politic  if).     And  as  the  natural 

{a)  James  Bagg's  cafe,    ii  Co.  98  b.  as  cited  in  Sawyer's  Arg.  8. 
.    i^b)  10  Co.  46  b.  {c)  Sawyer,  ibid. 

perfons 


INTRODUCTION.  17 

perfons  eflentially  conftitute  the  body  politic,  fo 
all  the  operations  and  exercife  of  this  right,  are 
performed  only  by  the  natural  perfons  (a). 

When  it  is  faid  that  a  corporation  is  immortal, 
we  are  to  underftand  nothing  more  than  that  it  is 
capable  of  an  indefinite  duration,  and  the  authori- 
ties  cited  (^)  to  prove  its  immortality,  do  not 
warrant  the  conclufion  drawn  from  them.  If  a 
man  give  lands,  fays  Sir  Edward  Coke  (r),  to  a 
mayor  and  commonalty,  or  other  body  aggregate, 
confiding  of  many  perfons  capable,  without  nam- 
ing fucceflbrs,  the  law  conft:rues  it  to  be  a  fee 
fimple,  becaufe,  in  judgment  of  law,  they  never 
die :  where  the  fenfe  is  plain  that  thefe  natural 
perfons,  though  capable  to  take  in  their  natural 
capacities  jointly,  which  the  law  would  adjudge  an 
eftate  for  lives ;  yet  the  grant  being  made  to  them 
in  their  corporate  name,  they  take  in  that  ca- 
pacity, and  the  grant  is  not  determinable  on  the 
death  of  any  of  the  individuals,  but  continues  as 
long  as  the  corporation  continues  (d). 

In  fupport  of  this  idea  of  the  immortality  of 
corporations,  a  paflage  is  alfo  cited  from  Gro- 

{a)  £1  Ed.  4, 14,  cited  ibid. 

{b)  Treby's  Arg.   4,  where  he  cites  i  Inft.  9  b.      3  Co.  60,  a. 
2  Bulftr.  233.    21  Ed.  4, 1 3.     Grotius  dc  Jure  Belli  et  Pacis,  c.  9,  f.  3. 
(f)  I  Inft.  9. 
{d)  Lawyer's  Arg.  Q^W.  12. 

C  '  tius 
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tius  (a) ;  which,  hoyirever,  when  fairly  confidered, 
is  fo  far  from  juftifying  the  concluiion  drawn  from 
it,  that  it  proceeds  on  the  fuppolition  that  they 
may  ceafe  to  cxift  (i). 

It  /has  been  faid,  that  a  corporation  aggregate 
has  neither  predcceflbr  nor  fucceffor  (f),  an  ex- 
preflion  which  probably  arofe  from  the  compari- 
fbn  of  a  corporation  with  a  natural  body,  with  re- 
fpedl  to  its  perfonal  identity  (d),  and  which  means 
nothing  more  than  that  all  the  individual  mem- 
bers that  have  exifted  from  the  foundation  to  the 
prefent  time,  or  that  Ihall  ever  hereafter  exift,  are 
but  one  perfon  in  law,  in  the  fame  manner  as  the 
river  Thames  is  ftill  the  fame  river,  though  the 
parts  which  compofe  it  are  continually  chang- 
ing (^). 

la)  De  Jure  Belli  ct  Pads,  lib*  3,  c.  9,  f.  3. 

{b)  Si  qua  perfona,  nulla  edita  voluntatis  fignificatione,  ntiUo  con- 
fanguineo  reli£lo,  moriatur, omne  jus  quod  habet,  interit— f.  i.— Idem 
n  populus.  Dixit  Ifocrates,  et,  poft  eum^  Julianus  Imperator,  civitates 
eiTe  immortales,  id  eft  effe  pofle,  quia  fcilicet  populus  eft  ex  eo  corponim 
genere,  quod  ex  diftantibus  conflat,  unique  nomini  fubje^him  eft ;  quod 
habct— fpiritum  unum— Is  autem  fpiritus,  in  populo  eft  vitae  civilis  con- 
fociatio  plena  atque  perfe6la|  cujus  prima  produ£tio  eft  fummum  im- 
penum»  vinculum  per  quod  refpublica  cohaeret,  fpiritus  vitalis  quem 
to^  millia  trahunt— f.  3. 

(c)  39  M.  6, 13.  b.  14,  cited  10  Co,  3*  b. 

{d)  Plane  autem  corpora  haec  artificialia  inftar  habent  corporis  na- 
turalis.  Corpus  naturale,  idem  efte  non  definite  particulis  paulatim 
commutatis,  una  manente  fpecie.    Grot,  ubi  fup. 

(/)  I  fil.  Com.  468.  Manet  idem  fluminis  nomen,  aqua  tranfmifta 
eft.  Sicut  et  Aiiftoteles,  ilumen  populo  comparans  dixit,  ftumina  eadeiu 
Toduri  quaoquam  alia  fubeat  Temper  aqua,  alia  decedat.  Grot,  ubi  fupra. 

Among 
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Among  the  political  inftitutions  of  England, 
there  are  many  inftances  of  the  appropriation  of 
particular  revenues  to  the  maintenance  of  a  lingle 
perfon,  filling  fome  particular  ftation ;  and  as  thefc 
revenues  belong  to  the  perfon,  not  in  his  natural  ca- 
pacity, but  in  his  public  charader,  the  right  to 
them,  after  his  death,  vefts  of  courfc,  not  in  his  na- 
tural reprefentative,  but  in  the  perfonwho  fucceeds 
him  in  that  character;  fuch  perfons,'  therefore, 
have  neceflarily,  in  their  political  capacity,  perpe- 
.tualfucceflion  refembling  that  of  corporations ;  and 
to  give  effed  to  this  fucceflion,  they  muft  alfo  neceC 
farily  have  the  capacity  of  fuing  and  being  fued  iii 
right  of  the  office  they  hold,  diftinft  from  their  ca- 
pacity of  fuing  and  beingfued  as  privatcindividuals. 

There  are  alfo  inftances  of  perlons  who  hold 
particular  offices,  being  vefted  with  the  powfer  of 
ading,  in  their  public  character,  as  truftees  for 
others,  which  likewife  involves  the  necefficy  of 
their  having  perpetual  fucceflion,  and  the  power  of 
fuing  and  being  fued  in  their  public  character,  as 
far  as  their  truft  is  concerned. 

Distribution  of  Corporations  into  their  dif- 
ferent Kinds, 

From  their  having  perpetual  fucceflion,  and 
the  capacity  of  fuing  and  being  fued  in  their  po- 
litical charadler,  fingle  pcrfons  of  both  ihcfc  dc- 

C  2  fcriptions. 
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fcriptions,  have,  without  much  propriety,  been, 
uniformly,  in  the  books  of  Englifti  law,  called  cor- 
porations ;  and  from  hence,  corporations  have  been 
diftributed  into  two  general  clafles;  corporations 
fole,  and  corporations  aggregate  of  many(^z); 
the  defcription  of  each  of  thefe  two  claffes,  and 
the  diftinftion  between  them,  will  be  fufficiendy 
underftood  from  what  has  been  already  fa  id,  as 
will  alfo,  one  general  divifion  of  fole  corporations 
into  two  kinds;  thofc,  where  the  perfon fo  denomi- 
nated, has  a  corporate  capacity  for  his  own  be- 
nefiti  and  thofe,  where  he  afts  only  as  a  truftee 
for  the  benefit  of  others :  of  the  firft  kind,  thofc 
beft  known,  and  moft  commonly  enumerated,  are 
the  King,  archbifhops,  bifhops,  certain  deans, 
and  prebendaries,  all  archdeacons,  parfons,  and 
vicars ;  and  of  the  fame  kind  were  chauntry  priefts, 
in  the  times  of  Popifh  fuperftition  (b) ;  of  the 
fecond  kind,  the  moft  familiar  inftance  is  the 
chamberlain  of  the  city  of  London,  who  may 
take  a  recognizance  to  himfelf  and  fucceflbrs,  in 
his  politic  capacity,  in  truft  for  the  orphans  (c). 

Before  the  diflblution  of  monafteries,  corpo- 
rations aggregate  were  divided  into  the  two 
clafles  of  corporations  aggregate  of  many  perfbns 
capable,  and  corporations  aggregate  of  one  perfon 

/ 

(a)  Co.  Lit.  aso,  a.  (^)  Vid.  lo  Co.  27,  a,  b.  iS,  a. 

(0  Vid.  I  RoK  Abr.  515.     400.^5.    Cro.  £1.464. 
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capable,  and  the  reft  incapable  or  dead  in 
law  (a).  A  mafter  and  fellows,  or  a  matter  and 
fcholars  of  a  collie  (b)^  and  a  dean  and  chapter, 
are  examples  of  the  former  kind ;  an  abbot  and 
monks,  and  a  prior  and  monks,  were  examples 
of  the  latter :  thofc  of  the  former  muft  fue  and  be 
fued  by  their  aggregate  name;  but  the  abbot 
alone,  or,  the  prior  alone,  might  fue  and  be  fued 
alone  in  right  of  his  houfe:  Thus,  when  an 
abbot  and  convent  were  feifed  of  land,  and  were 
afterwards  diffeifed  of  it,  the  abbot  might  have  an 
aflize  in  his  own  name  without  naming  the  con- 
vent, and  a  praecipe  quod  reddat  was,  in  like  man- 
ner, to  be  fued  againjl  the  abbot  alone;  for  as  to 
civil  purpofes,  a  monk  was  totally  incapacitated 
to  adt  in  his  own  right,  and  if  he  received  a  per- 
fonal  injury,  oi*  did  an  injury  to  another,  he  could 
not  fue  or  be  fued  alone,  but  the  fovereign  of  the 
houfe  muft,  in  both  cafes,  have  been  joined  with 
him(^);  but  he  had  a  capacity  to  fill  a  fpiritual 
office,  as  to  be  a  vicar,  or  to  b^  the  abbot  oi another 
place  than  that-  of  which  he  had  been  a  fubordi- 
nate  monk,  or  he  might  adt  in  the  right  of 
another,  4s  executor  {d).  And  the  abbot,  as  well 
as  the  fubordinate  monks,  was,  as  a  natural  perfon^ 

{a)  Co.  Lit.  2,  a.  {b)  Long  quinto  Ed.  4, 73  b. 

(0  II  AiT.  pi.  9.    Bro.  Corpor.  Sx. 

(i)  3  H.  6,  «3«    Bro»  Corpor.  78,    Moigne.  x. 
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confidercd  as  dead  in  law;  but  he  had  a  poHtic 
capacity  as  fovereign  of  the  houfe,  by  which  he 
might  fue  and  be  fued,  infeofF,  give,  demife,  and 
leafe  to  others,  and  purchafe  and  take  from  others, 
and  which  was  admitted  by  the  policy  of  the  law, 
that  thofe,  who  had  a  right  againft  the  houfe, 
might  know  how  they  \vere  to  fue,  and  that  the 
rights  of  the  houfe  itfelf  might  be  recovered  in 
the  name  of  the  abbot  {a). 

Thxre  is  one  ^^«(fr^/ divifion  of  corporations, 
whether  fole  or  aggregate,  into  eccleJiafUcal^  and 
lay.  Ecclefiaftical  corporations  are  thofe  of  which 
not  only  the  members  are  fpiritual  perfons,  but  of 
which  the  objcdl  of  the  inftitution  is  alfo  fpiritual; 
fuch  are  bifhops;  fome  deans  and  prebendaries; 
all  archdeacons,  parfons  and  vicars;  and  formerly 
chauntry  priefts,  which  are  fole  corporations ;  deans 
and  chapters  at  prefent,  and  formerly  prior  and 
convent,  abbot  and  monks,  which  are  corpo- 
rations aggregate. 

And  ecclefiaftical  corporations  were  formerly 
fubdivided  into  regular  and  fecular ;  the  regular 
were  compofed  of  thofe  ecclefiaftical  perfons  who 
lived  under  fome  rule,  had  a  common  dormitory 
and  refedory,  and  were  obliged  to  obferve  the 
ftatutes  of  their  order:    of  this  clafs  were  the  mo- 

{a)  Vid.  21 H.  6, 4.    Co,  Lit.  346,  b.  347,  a. 
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naileries,  priories,  and  (bme  canonries.  The  fe- 
cular  were  fo  called  becaufe  they  converfed  in 
feculo^  performed  fp.iritual  offices  to  the  laity,  and 
took  uppn  them  the  cure  of  fouls :  fuch  are, 
at  this  day,  all  the  ecclefiaftical  corporations 
known  to  the  law,  and  fuch  were  formerly  fome 
canons  (ji). 

It  is  not  the  dcfcription  of  the  perfons  who  are 
the  members  of  a  corporation,  but  the  purpofe  of 
its  inftitution  which  charaderifes  it  to  be  a  lay  or 
a  fpiritual  foundation ;  and  for  this  reafon,  though 
the  greater  part  of  the  members  of  the  colleges  in 
the  univerfities  be  clerical,  yet  they  are,  in  ge- 
neral, to  be  confidered  as  lay  corporations  (^) : 
they  are  not  within  the  jurifdidlion  of  the  ecclefi- 
aftical courts;  their  members  have  no  admiffion 
or  inftitution  from  the  ordinary ;  they  arc  merely 
private  focieties  to  be  governed  by  their  own 
ftatutes  and  orders  (^):  moft  of  them  were 
founded  ad  fiudendum  et  orandum :  the  objedt  of 
their  ftudies  is  human  learning,  in  its  various 
branches,  as  logic,  philofophy,  mathematics. 
Camden  (i),  defcribing  the  univerfity  of  Oxford, 
fays,  that  the  places  of  learning  were,  in  ancient 
times,  called  Sludia,  for  that  they  were  defigned 

(a)  Vid.  Bum^s  Ecclefiaftical  Law,  Monafteries,  f.  3. 

(b)  Per  Holt,  Carth.  93.    Vid.  i  Lord  Raym.  6. 

(r)  Skinner,  494*  (d)  Britannia  381,  cited  Raym.  107. 
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pro  bonarum  literarum  Jiudiojis :  and  iiv  his  defcrip- 
tion  of  Cambridge,  after  having  enumerated  all 
the  colleges  in  the  univcrfity,  he  adds,  "  I  will  let 
pafs  little  monafteries  and  religious  houfes;"  fo 
that  he  makes  a  plain  diftinftion  between  the 
colleges  and  religious  houfes :  and  Stow  {a\ , enu- 
merating all  the  colleges  of  both  univerfities,  and 
their  foundations,  and  fhewing  fome  originally 
founded  for  grammar,  fome  for  logic,  and  others, 
for  other  fciences,  reckons  none  of  them  barely  for 
ecclcfiaftical  matters.  Lindwood  (F)  defines  a 
college  to  be  only  habilaculum  Jcholariumv  and  if 
we  obferve  the  foundation  of  all  religious  and 
ecclcfiaftical  corporations  and  focieties,  not  one 
will  be  found  whofe  objedt  was  ad  fludendum. 
Their  defign  was  either  to  pray  pro  animabus^  or 
to  obferve  fuch  and  fuch  canonical  hours,  accord- 
ing to  fuch  and  fuch  an  order,  their  matins,  vef- 
pers,  and  other  ceremonies  belonging  to  divine 
worfhip,  M'hich  were  prepared  by  the  church  to 
their  hands,  and  were  fuch  as  men  of  little  learn- 
ing might  perform ;  they  might  contemplate  on 
what  was  already  prefcribed  to  them,  but  not  ex- 
cogitate new  matters  in  religion:  They  went  on 
in  a  circle,  and  where  they  left  off  at  night  they 
b^gan  in  the  morning :    They  were  not  enjoined 

{a)  Fol.  450,  &c.  cited  Raym.  108. 

{h)  J 55  K.  cap.  dc  Magiftris,  cited  Raym.  ibid, 

ad 
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adftudendum^  but  ad  celebrandum  divina.  It  is  true 
there  have  been  fome  members  of  fuch  founda- 
txonsy  who  have  made  proficiency  in  arts,  have 
written  learned  trails,  and  improved  human 
knowledge;  but  this  was  not  the  purpofe  of  their 
inftitution,  for  it  is  not  ftudy,  but  celebratio  divino^ 
rum,  which  makes  an  ecclefiaftical  corporation ; 
nor  does  the  injun(flion  to  pray  conftitute  ^n 
ecclefiaftical  foundation;  for  that  was  implied  as 
concomitant  to  all  ftudies :  if  the  injunftion  of 
faying  their  prayers  were  to  make  a  corporation 
fpiritual,  there  was  hardly  any  one  of  thofe  which, 
beyond  all  doubt,  were  lay  hofpitals,  but  would 
have  been  fpiritual  (^). 

The  knights  of  St.  John  of  Jerufalem,  though 
religious,  were  not  ecclefiaftical,  but  lay  corpo- 
rations (^). 

Lay  corporations  are  again  fubdivided  into 
two  (ilaflcs,  eleemojynary  and  civil.  Eleemofynary 
corporations  are  fuch  as  are  conftituted  for  the 
perpetual  diftribution  of  the  f^^ee  alms,  or  bounty  of 
the  founder  of  them,  to  fuch  perfons  as  he  has 
dired:ed(^).  Thefe  are  of  two  general  defcrip- 
tions :  hofpitals  for  the  maintenance  and  relief  of 
poor  and  impotent  perfons ;  and  colleges  for  the 
promotion  of  learning,  and  the  fupport  of  perfons 

(/z)  Vid.  Raym.  io8, 109.  {Jb)  Goldb.  393.  et  feq. 

(r)  I  Bl.  Coixunent.  471. 
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engaged  in  literary  purfuits,  of  which  the  greater 
number  are  within  the  univerfities,  and  form  com* 
ponent  parts  of  thefe  larger  corporations;  and 
others  are  out  of  the  univerfitips,  and  not 
.  lieceflarily  connedted  with  them. 

"  Of  hofpitals,"  fays  Sir  Edward  Coke,  **  fomc 
are  corporations  aggregate  of  many,  as  of  matter, 
or  warden,  and  his  confreres  \  jfome,  where  the 
matter  or  warden  hath  alone  the  ettate  of  in-, 
heritancc  in  him,  and  the  brethren  or  fitters 
power  to  confent,  having  a  college  or  common 
feal"{j). 

Between  fuch  hofpitals  as  thefe,  and  colleges 
cither  in  the  univerfities  or  out  of  cnem,  there  is 
no  difference  in  legal  confideration ;  the  difference 
is  only  ift  degree;  for,  where,  in  an  hofpital,  the 
matter  and  poor  are  incorporated,  it  is^a  college, 
having  a  conunon  feal  by  which  it  adls,  although 
it  have  not  the  name  of  a  college  {b).  But  there 
are  other  hofpitals  "  where  the  matter  or  warden 
hath  the  ettate  in  him,  but  where  there  is  no 
college  or  common  feal,"  and  which,  therefore, 
cannot  properly  be  confidered  as  corporations, 
the  matter  or  warden  being  merely  a  truttee  for 
the  houfe. 

There  are  other  hofpitals,  where  the  poor,  who 
are  the  objedls.  of  the  founder's  bounty,  are  not 

{^a)  Co,  Lit.  342,  a.    •  {h)  Per  Holt.  Skinner,  484. 
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themfelves  incorporated,  but  the  corporate  fuc- 
ceffion  is  vefted  in  truftees  under  various  deno- 
nominations,  who,  of  courfe,  have  no  benefitial 
intercft,  but- are  only  employed  as  inftruments 
to  efFecfluate  the  purpofes  of  the  inftitution;  of 
this  defcription  is  Sutton's  Hofpital,  commonly 
called  the  Charter  Houfe  (a) ;  and  moft  other 
hofpitals  of  modern  creation ;  but  thefe,  fays  Lord 
Coke,  are  not  legal  hofpitals  (^). 

There  are  alfo  many  other  corporations,  re- 
fembling  hofpitals,  of  this  laft  defcription,  which 
are  neither  colleges  nor  hofpitals,  but  which 
may  be  clafled  under  the  head  of  eleemofynary 
corporations,  as  their  objeft  is,  by  means  of 
truftees  incorporated,  to  carry  into  execution 
fome  public  charity;  fuch  is  the  corporation 
created  in  the  reign  of  Queen  Anne(^),  under 
the  name  of  '*  the  governor  of  the  bounty  of 
Queen  Anne,  for  the  augmentation  of  the  main- 

m 

tenance  of  the  poor  clergy;"  and  fuch  are  many 
corporations  of  truftees  for  the  education  of 
children  at  free  fchools,  and  many  others,  for 
various  purpofes. 

Civil  corporations  are  eftabliftied  for  a  variety 
of  temporal  purpofes.     Thus  a  corporate  capacity 

(a)  10  Co.  I,  35.  (b)  10  Co,  31,  a. 

(r)  *  Ann.  c.  11.    5Ann.  c.  14.    6Ann,  c.  27.     1  Geo.  i,  ft.  «, 
c.  10.    3  Geo.  i,c.  10. 
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is  given  to  the  King,  to  prevent,  in  general,  the 
poffibility  of  an  interregnum  or  vacancy  of  the 
throne,  and  to  prefcrve  entire  the  poffeffions  of 
the  crown;  for  immediately  on  the  demife  of  one 
King,   his  fucceffor  is  in  full  poffeffion  of  the 
regal  rights  and  dignity  (a)*     Other  civil  corpo- 
rations ard  eftabliftied  for  the  purpofe  of  local 
government,  fuch  as  the  corporations  of  cities 
and  towns,  under  the  names  of  Mayor  and  Com- 
monalty, Bailiffs  and  Burgeffes,  and  other  fimilar 
denominations ;  and  to  this  clafs  feem  properly  to 
belong  the  general  corporate  bodies  of  the  two 
univerfities,  which,  whatever  may  have  been  the 
notion  of  former  times  with  refpedl  to  them,  are 
now   univerfally  confidered  as  iay  corporations 
with  temporal  rights,  not  as  eleemofynary  foun- 
dations, as  particular  colleges  are,  though  ftipends 
arc  annexed  to  particular  magiftrates  and  pro- 
feffors ;  for  thefe  are  rewards  pro  opera  et  labore^ 
in  the  fame  manner  as  the  (landing  falaries  of  par- 
ticular officers  in  other .  corporations  which  arc 
confcffedly  not  eleemofynary,  but  civil  {h). .  Other 
corporations  are  eftabliftied  for  the  maintenance 
and  regulation  of  fome  particular  objedl  of  public 
policy ;  fuch  as  the  Corporation  of  the  Trinity 
Houfe  for  regulating  navigation  (^),   the  Bank^ 

(jpl)  I  Bl.  Com.  470.        {li)  3  Bur.  1652, 1656.    i  Bl.  Com.  471 « 
(f )  Sawyer's  Aig.  Quo.  War,  9. 

and 
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and  the  different  Infurancc  Companies  in  Lon- 
don; others  for  the  regulation  of  trade,  manufac- 
tures, and  commerce,  fuch  as  the  Eaft  India  Com- 
pany, and  the  companies  of  trades  in  London  and 
other  towns ;  others  for  the  advancement  of  fci- 
ence  in  general,  or  fome  particular  branches  of 
it;  fuch  are  the  College  of  Phyficians  and  the 
Company  of  Surgeons  in  London  for  the  improve- 
ment of  the  medical  fcience;  the  Royal  Society 
for  the  advancement  of  natural  knowledge;  the 
Society  of  Antiquarians  for  promoting  the  ftudy 
of  antiquities;  and  the  Royal  Academy  of  Arts 
for  cultivating  painting  and  fculpture. 

There  arc  alfo  fome  corporations  which  have  a 
corporate  capacity  only  to  fome  particular  pur- 
pofe.  Thus  the  churchwardens  may  take  goods 
in  fucceffion  to  the  ufe  of  the  pariftiioners  (a) ;  fo, 
if  a  gift  of  chattels  be  made  to  the  pariftiioners, 
it  is  good,  and  the  churchwardens  ftiall  have  an 
adion  for  them,  the  gift  being  confidered  to  be 
for  the  ufe  of  the  church  (^).  They  have  the 
cuftody  of  the  ornaments  of  the  church,  as  the 
plate  and  bells,  and  an  adion  of  trefpafs  has  been 
maintained  by  them  againft  the  parfon  for  break- 
ing the  bells ;  though  the  parfon  pleaded  that  he 
and  others  purchafed  the  bells  with  their  own 

(a)  20  Ed.  4.    2  Bro.  Corp.  60. 

(b)  37  H.  6,  30.    Bro.  Corpor.  73. 
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moneys  and  put  it  up ;  becaufe,  when  put  up,  it 
was  confecrated  to  the  church  (a).  So,  if  a  man 
take  the  oi^ans  out  of  the  church,  they  may  have 
an  adlion  of  trefpafs  for  it ;  for  the  organs  belong 
to  the  pariftiioners  and  not  to  the  parfon  {i).  So* 
the  churchwardens,  by  the  aflent  of  the  parilhion- 
ers,  may  take  a  ruinous  bell,  and  deliver  it  to  a 
bell-founder,  and  agree  that  he  fhall'have  a  cer- 
tain fum  for  calling  it,  on  which  the  bell-founder 
may  retain  the  bell  till  he  be  paid ;  and  this  agree- 
ment Ihall  excufe  the  churchwardens  in  a  writ  of 
?iccount  brought  againft  them  by  their  fucceffors ; 
becaufe  the  parilhioners  are  a  corporation  for  the 
difpofal  of  fuch  perfonal  things  as  belong  to  the 
church  (c).  So,  with  the  like  confent  of  the  pa* 
rilhioners,  they  may  take  ftones  belonging  to  the 
church,  and  empower  a  builder,  with  part  of 
them,  to  repair  a  ruinous  window,  retaining  the 
refidue  to  himfelf,  in  fatisfadion  of  his  labour 
and  expences  (d) :  fo,  they  may  have  an  appeal  of 
robbery,  or  an  adlion  of  trefpafs,  for  thofe  things 
of  which  they  have  the  cuftody,  and  count  to  the 
damage  of  the  pariftiioners  (e) :  but  they  cannot 
give  or  releafe  them,  for  that  is  to  the  difadvan- 

(tf)  Vid.  XI  H.  4,  12.  (b)  1  Roll.  393. 

(0  Inter  Mcthold  et  Winn,  1  Rol.  393.    M.  37,  38.    EI.  B.  R. 
(d)  Id.  ibid.  («)  Vid.  Finches  Law»  178,  and  the  authorities 

Acie  cited,    i  Leon.  177,    Comb.  417.    i  Vent.  89, 

tagc 
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tage  of  the  .church ;  and  if  they  do,  the  parifh 
may  choofe  new  churhwardens,  who  (hall  have  an 
account  againft  them  (a) :  but  if  a  feoffment  be 
made  to  the  ufe  of  the  churchwardens,  it  is  void, 
for  they  have  no  capacity  for  fiich  a  purpofe.  So 
a  devife  or  a  gift  of  land  to  the  pariftiioners  is  not 
good;  nor  can  the  churchwardens  prefcribe  to 
have  lands  to  them  and  their  fucceffors,  for  they 
are  not  a  corporation  to  have  lands  (i),  neither 
does  their  capacity  extend  to  take  an  obligation 
to  them  and  their  fucceffors  {c) :  neither  is  a  gift 
by  them  of  goods  in  their  cuftody  good,  without 
the  affent  of  the  fidemen  or  veftry  (d) :  and  the 
corporate  capacity  is  in  the  churchwardens  jointly, 
and  therefore  the  one,  without  the  other,  cannot 
give  away  the  goods  of  the  church,  nor  relcafe 
cofts  to  which  they  are  entitled  (^).  But  though 
the  corporate  capacity  of  churchwardens  be,  in 
general,  thus  limited,  yet  by  letters  patent  they 
may,  in  particular  cafes,  have  a  more  enlarged 
capacity.  Thus,  in  the  cafe  of  St.  Saviour's, 
Southwark,  it  was  granted,  by  letters  patent,  be- 
fore the  33  of  Elizabeth,  that  the  parilhioners, 
or  the  greater  number  of  them,  fhould  annually 

(a)  Finch,  179,  &c.  (b)  Vid.  37  H.  6,  30.    Bro.  Corpor. 

77.    12  H.  7,  »7.    Bro.  Corpor.  84.    17  H.  7,  27.  b.  i  RoK  393* 
(f )  20  Ed,  4,  2  Bro.  Corpor.  60. 
{d)  1  Rol.  393-  (^)  Cro.  Jac,  234. 
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elecfl  two  churchwardens,  and  that  they  and  their 
fucceffors  Ihould  be  a  corporation,  with  capacity 
to  take,  purchafe,  and  fell :  fo  the  King  granted 
that  the  parifhioners  of  Wallingford  fhould  be  a 
corporation  to  bargain  and  fell;  and  in  confe- 
quence,  they  or  the  greater  number  were  accuf- 
tomed  to  make  leafes  and  eftates  (a) ;  and  by 
cuftom  in  fome  places,  as  in  London,  the  parfon 
and  churchwardens  are  a  corporation  to  purchafe 
lands,  and  to  demife  them  (f):  fo  by  ftatutc  the 
9  G.  I ,  c.  7,  the  churchwardens  and  overfeers  of 
the  poor  are  enabled  to  purchafe  a  workhoufe  for 
the  ufe  of  the  poor. 

How  a  Corporation  is  compofed. 

A  corporation  is  ufually  compofed  of  natural 
perfons,  merely  in  their  natural  capacity;  but  it 
may  alfo  be  compofed  of  perfons  in  their  political 
capacity  of  members  of  other  corporations  {c)\ 
Thus,  by  a  charter  of  Edward  the  fixth,  the  mayor, 
citizens,  and  commonalty  of  London  are  appointed 
governors  of  Chrift's  Hofpital  of  Bridewell,  and 
incorporated  by  the  name  of  the  Governors  of  the 
pofleffions,  revenues,  and  goods  of  the  Hofpital 
of  Edward  the  fixth  King  of  England,  of  Chrift 
Bridewell  (i). 

{jBt)  Lane»  21.    10  Co.  66.  (&)  Cro.  Jac.  531, 

(f)  xo  Co.  *9  b.  (^)  10  Co,  31  b. 

So, 
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So,  a  man,  who  forms  a  component  part  of  a 
corporation  aggregate,  majr  havc^  to  fome  pur- 
pofes,  a  diftinifl/ corporate  capacity;  thus  a  dean 
and  chapter  form  one  corporation  aggregate ;  but 
in  many  cafes  both  dean  and  prebendaries  have 
diftind:  rights  as  corporations  fole;  each  may 
have  peculiar  revenues, ,  appropriated  to  him  and 
his  fucceifors  in  his  political  capacity;  and  the 
prebendaries  alone,  without .  the  dean,  may  alfo 
form  one  aggregate  corporation  diftinA  from  that 
of  dean  and  chapter  (tf). 

Something  fimilar  to  this  obtained  with  refped: 
to  ^bbies  and  priories,  before  the.  diflblution  of 
tnonafteries ;  of  the  former  there  was  but  one  kind, 
every  houfe  being  independent;  but  of  the  latter 
there  were  two  kinds :  firft,  thofe  where  the  prior 
was  chief  governor,  as  fully  as  any  abbot  in  his 
abby,  and  was  chofen  by  the  convent :  fecondly, 
thofe  where  the  priory  was  a  cell,  fubordinate  to 
fome  great  abby,  and  the  prior  was  placed  and 
difplaced  at  the  will  of  the  abbot.  But  there  was 
A  confiderable  difference  between  fome  of  thefe 
cells;  for  fome  were  altogether  fubjed  to  their 
refpedive  abbies,  who  fent  them  what  officers  and 
monks  they  pleafed,  and  took  their  revenues  into 
the  common  flock  of  the  abbies :  but  others  con- 
fided of  a  ftated  number  of  monks,  who  had  a 

(«)  9E^.  3,  18  b.    14.  H.  4,  10  b.    loEd.  4i  *•    10  Co.  31b. 
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prior  ftnt  them  from  the  abby»  and  paid  a  penfion 
yearly^  a$  an  vlQiowledgement  of  their  fubjec- 
tion^  bat  adsd  in  other  matters  as  an  .indepen- 
dent body»  and  had  the  reft  of  the  revenues  for 
their  own  ufe  (a). 

Thus^  the  pofleflions  o(  the  abbot  and  prior  cf 
Weftminfter  were  feveral,  and  there  have  been  in-« 
ftances  of  die  prior  living  brought  a  ^dre  impedit 
againft  the  abbot>  though  it  is  faid^  **  that  this 
muft  have  been  by  virtue  of  the  King's  charter^ 
becauie  a  corporation  cannot  be  divided  into  two 
corporations^  but  by  the  King'^  gnnt''  {h). 

So^  a  writ  having  been  brought  by  a  prior»  the 
defendant  pleaded  that  the  plaintiff  was  a  monk 
profefTed^  under  the  obedience  of  one  B.  abbot  oT 
S.  to  which  the  plaintiff  replied^  that  he  and  his 
predecefTors^  priorsj  had  impleaded  and  been  vrn^ 
pleaded^  and  had  anfwered  and  been  anfwered, 
without  their  fovereign^  for  time  immemorialji  and 
this  was  held  good^  and  inifamces  mentioned  of 
feveral  priors  having  been  impleaded  without  their 
fovereign,  notwithfhmding  that  they  were  re- 
moveable  at  his  will  {c). 

So,  alfo,  feveral  diftina  and  independent  cor- 
porations may  form  the  component  parts  of  one 

(a)  Buni''s  Ecclef.  Law.  tit.  Monafteries. T.  7. 
{Jf)  49  AflT.  pL  8.    Bro*  Corpor.  45* 

(r)  laEd.  4,  17  b.     Bro«  Corpor*  57.   wl«  f4  H.  49  »^*    J**^ 
Corpor.  70*  '*  , 

general 
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genexal  corporate  body :  thus  there  are  in  Shre^f-* 
bury  (evenl  diftin<5t  independent  companies  of 
carpenters^  brickmakers^  bricklayers^  tylers^  and 
plaifterersj  and  thefe  all  united  ibrm  one  great 
corporation^  under  the  name  of  the  company  of 
carpenters^  brickmakers»  bricklayers^  tylers^  and 
plafterers  of  Shrewfbury  {a). 

Thsrb  are  Ibme  towns  in  which  there  are  feve- 
ral  incorporated  companies  of  trades^  which  have 
fo  far  a  conne(^on  with  the  general  corporation  of 
the  town»  that  no  man  can  be  a  freeman  of  the 
town  at  large^  and  confequently  a  member  of  the 
general  corporation^  without  Ibeing  previoufly  a 
freeman  of  fome  one  of  thefe  companies ;  of  this 
defcription  is  the  corporation  of  the  city  of  Lon- 
don (i)  and  of  many  other  cities  and  towns :  and 
the  general  corporate  bodies  of  the  univerfities  are 
conilituted  nearly  in  the  fame  manner ;  for  every 
member  o^  the  general  corporation  muft  be  a 
member  of  fome  one  or  other  of  the  colleges  or 
halls  within  the  univerfity.  There  are  other  incor- 
porated towns  in  which  there  are  no  incorporated 
companies  which  have  any  reference  to  the  general 
corporation  of  the  town»  and  the  freedom  of  the 
towa  of  courfe  refers  only  to  that  general  corpora^^ 
tion;  fuch^  I  am  informed^  are  the  to^ns  of 
ICingfton  upon  HuU  and  Kingfton  upon  Thames. 

(a)  Vid.  P«iig*  J74  ( j5j).  (h)  t  Str.  fi7^ 
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There  are  alfo  feveral  corporate  companies  of 
trades,  without  reference  to  any  general  corpora- 
tion of  the  town  in  which  they  are,  and  indeed 
wh^re  there  is  no  incorporation  of  the  town  at  all ; 
fuch  arc  the  cutlers'  company  of  Sheffield,  and 
the  company  of  fhipwrights  of  Rotherhithe  (a): 
The  Bank,  the  Eaft  India  company,  the  College 
of  Phyficians,  and  the  other  fcientific  companies 
before  mentioned,  have  no  reference  to  the  gene- 
ral corporation  of  the  city  of  London. 

Many  aggregate  corporations  are  cbmpofed  of 
feveral  diftind:  parts,  which  are  called  integral 
parts,  without  any  one  of  which  the  corporation 
would  not  be  complete,  although  none  of  them 
be  a  diftind  corporation ;  thus,  where  a  corpora- 
tion confiils  of  a  mayor,  aldermen,  and  com- 
monalty, the  mayor,  the  aldermen,  and  common- 
alty are  three  integral  parts  ;  but  neither  of  thefc 
has  any  corporate  capacity  diftindl  from  the  other 
two,  and  therefore  the  mayor  cannot,  in  his  po- 
litical character  of  mayor,  take  in  fucceffion  any- 
thing as  a  (ble  corporation  ;  nor  the  aldermen,  ais  a 
feled  body,  take  any  thing  to  them  and  their  fuc*- 
ceflbrs  as  an  aggregate  corporation. 

In  moft  aggregate  corporations,  there  i&  one 
particular  perfon  who  is  called  the  head,  and  who 

(«)  Vid.  ft  Bulflr.  2S3. 
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forms  one  of  the  integral  parts  of  the  corporation ; 
fuch  is  the  mayor  in  a  corporation  of  mayor,  alder- 
men, and  commonalty ;  the  chancellor  in  the  gene- 
ral corporations  of  the  univerfities ;  the  dean  in 
the  corporation  of  dean  and  chapter ;  the  matter 
in  a  corporation  of  mafter  and  fellows,  or  matter, 
fellows,  and  fcholars,  in  the  colleges  of  the  univer- 
fities, or  in  a  corporation  of  matter,  wardens » 
and  aflSftants  of  any  of  the  companies  in  London, 
or  other  cities. 

But  there  may  be  a  corporation  aggregate  of 
many  perfons  capable,  without  a  head,  as  a  chap- 
ter without  a  dean,  or  a  commonalty  without  a 
mayor ;  thus  the  collegiate  church  of  Southwell, 
in  Nottinghamftiire,  confitts  of  prebendaries  only, 
without  a  dean;  and  the  governors  of  Sutton's 
Hofpital,  commonly  called  the  Charter-houfe, 
have  no  prefident  or  fuperior,  but  are  all  of  equal 
authority  j  and  at  firtt  the  greater  number  of  cor- 
porations were  without  a  head  (a)*  , 

(a)  Vid.  1  Bl.  Com.  47S,    10  Co.  30  b,  the  caft  of  Sutton's  Hof- 
pital, 
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CHAP.    I. 


now  A  CORPORATION  IS  C&SAtSD. 

With  relpe£k  to  the  authority,  by  which  corporations 
are  eftabliihed,  they  are  generally  divided  into  four  kinds* 
!•  Corporations  hy  conunon  law.  z.  By  authority  of 
parliament*  3.  By  the  King's  charter^  and  4,  By  pre* 
fcriptioh  {a). 

Corporations  by  cpmrnon  law,  are  thofe  to  which 
ieyeral  corporate  capacities  have  been  annexed,  in  virtue  cf 
their  political  cbara&r,  by  the  univerial  aflent  of  the  coi^* 
munity,  from  the  moft  remote  period  to  which  their  exift* 
ence  can  be  traced :  Of  this  defcription  are  ihe  Kiogi  all 
bifliops,  parfonS)  vicars^  deant,  archdeacons,  prebendaries^ 
or  canons  of  fome  cathedrals,  churchwardenS|  and  deans 

{a)  so  Co*  S9  b.    s  Rol.  $i%$ 
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and  chapters,  and  fuch  were  all  chauntry  priefts,  abbot  and 
convent,  or  prior  and  convent*  It  is,  indeed,  fometimes 
faid,  that  a  corporation  of  dean  and  chapter,  is  a  corpor- 
ation by  the  King's  charter  {a)  \  at  other  times  that  it 
may  be  by  prefcriptioft.  King's  'grant,  or  adt  of  parlia- 
ment {b) ;  and  the  fame  obfervations  might  have  been  made 
with  refpc£t  to  abbot  and  convent,  or  prior  and  convent. 
When  it  is  faid,  they  may  be  by  prefcription,  nothing  more 
can  be  meant,  than,  that  they  may  be  by  common  law ; 
for  it  is  impoffible  that,  in  this  place,  the  word  **  prefcrip- 
"  tion"  can  be  taken  in  an  appropriate  fenfe:  and,  it  is 
true,  that  in  one  point  of  view,  they  may  be  confidered  as 
corporations  by , the  Jg^ing's  grant,  or  by  aft  of  parliament, 
and,  in  another,  as  corporations  by  the  common  law. 
Their  capacity,  and  the  nature  of  their  eftablifhment,  they 
derive  from  immemorial  ufage,  which  gives,  them  the  de^ 
icription  of  corporations  by  the  common  law ;  yet  they 
are  all,  individually,  of  the  King's  foundation  \  fprae  of 
ancient  foundation,  fays  Sir  Edward  Coke,  and  others 

4 

newly  erefted,  and  may  have  been  erefted  either  by  aft  of 
parliament,  or  by  the  aft  of  the  King  alone :  or,  in  other 
words,  the  aft  of  the  King  givQs'heing  to  every  individual 
bifhopric,  deanery  and  chapter,  &c.  but  the  moment  it 
is  erefted  as  a  bifhopric,  or  deanery  and  chapter,  the  na- 
ture of  their  inflitution,  their  capacities  and  incapacities, 
arc  immediately  known  to  the  common  law  (r). 

A  CORPORATION   by  authority  of  parliament,  as  the 
terms  imply,  is  a  corporation  eftablifhed  in  confequence 
*  of  the  exprefs  aft  of  the  whole  legiflature;  as  a  corpo- 
ration by  the  King's  charter  is  fuch  a  one  as  exifts  by 
virtue  of  fuch  charter  alone. 

(a)  Plowd.  242.  (b)  Sir  W.  Jones,  168. 

(r)  Vid.  ilnft.  94  a.  97  a.  134  a.  344  a* 

•  A  COR-* 
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A-  CORPORATION  by  prefcription  Is  a  corporation 
Mfhich  has  exifted  from  time  immemorial,  and  of  which| 
it  is  impoflible  to  ihew  the  commencement  by  any  parti-  , 
cular  charter  or  zA  of  parliament,  the  law  prefuming,  that 
fuch  charter,  or  a£i  of  parliament,  once  exifted,  but  that  it 
has  been  loft  by  fuch  accidents  as  length  of  time  may  pro- 
duce (a). 

To  the  exiftence  of  all  corporations,  it  has  long  been 
an  eftablifhed  maxim,  that  the  King's  confent  is  abfolutely 
neceflary ;  in  thofe  by  common  law,  and  by  prefcription, 
it  is  implied;  and  in  thofe  by  authority  of  parliament,  and 
by  charter,  it  is  exprefsly  given:  But,  when  it  is  faid, 
^^  that  the  King's  confent  is  neceflarily  implied  in  corpo- 
rations by  the  common  Jaw,"  this  is  to  be  underftood  in  no 
other  fenfe  than  another  maxim,  ^^  that  the  confent  of 
every /W/i;/V«<7/ of  a  community  is  neceilarily  implied  to 
every  law  of  that  community;"  all  thofe  corporations 
which  are  faid  to  exift,  by  force  of  the  common  law,  exifted 
at  a  time  when  the  King  did  not  form  a  diftind  branch  of 
the  legiflature(4);  they  exifted  before  the  union  of  tfie 
heptarchy ;  and  before  that  event,  and  during  the  whole  of 
the  Saxon  period,  the  King  feems  to  have  had  no  other  au- 
thority, as  a  legiflator,  than  what  he  derived  from  the 
influence  which  he  neceflarily  poiTefted  as  the  prefident  of 
the  grand  council  of  the  nation  {c)i,  Neither  does  he  feem 
to  have  originally  been  the  only  perfon  who  might,  with- 
out the  authority  of  the  legiflature,  have  given  being  to 
any  of  thofe  corporationswhich  do  riot  come  under  the  de- 

(a)  Vid.  21  Ed.  4,  56  et  fcq,    Brp.  Corpor.  65, 

(A)  This  is  to  be  underftood  according  to  the  diftin£Uoh  taken  in 
page  40.  ,  ' 

(f)  Vid.  Millar  on  the  Engliih  Government,  1. 1.  c.  8.  particularly 
page  154, 
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fcriptioa  of  thofe  which  are  faid  to  exift  by  force  of  the 
common  law^  It  is  certain,  that  during  the  latter  part  of 
the  Saxon  period^  and  for  fome  time  after  the  conqucft,  the 
great  nobles  claimed  and  exercifed  prerogatives  within 
their  own  deme(hes»\fimilar  to  thofe  which  the  King  exer- 
cifed within  thofe  of  the  crown  (a) }  and  of  thefe  it  is  cer- 
tain^  that  the  power  of  conferring  corporate  privileges  on 
their  towns^  was  one.  There  are  many  inftances  of  towns 
within  the  demefhes  of  the  feudal  barons,  which  had  en- 
joyed fuch  privileges  by  charters  from  their  immediate 
lords,  and,  having  come  to  the  crown  by  eicheat,  have  had 
thefe  privileges  confirmed,  and  others  added  to  them  by 
fubfequent  charters  from  the  King  {b).  The  whole  hiftpry 
of  the  incorporation  of  towns,  in  every  country  in  Europe^ 
proves,  that  the  King  did  not  excliifively  poflefi  this  pre- 
rogative. ^  The  inhabitants  were  originally  the  tenants, 
or  dependants,  either  of  the  King  or  fome  particular  no- 
bleman, on  whofe  demefne  they  refided,  and  thefupe-' 
rtor^"  whether  King  or  Lord,  *'  exafted  from  diem,  not 
only  a  rent  for  the  lands  which  they  poflefled,  but  various 
tolls  and  duties  for  the  goods  which  they  exchanged  with 
their  neighbours.  Thefe  exadions,  which  had  jDeen  at 
firft  precarious,  were  gradually  aicertained  and  fixed^ 
either  by  long  cuftom,  or  by  expcefs  regulations.  But 
as,  on  the  one  hand,  many  artifices  had  been  frequendy 
pra£tifed,  in  order  to  elude  the  payment  of  thofe  duties^ 
and  as,  on  the  other  hand,  the  perfons  employed  in  levy- 
ing them  were  often  guilty  of  oppreffion;  the  inhabitants 
of  particular  towns,  on  their  increafing  in  wealth,  w^re 
induced  to  make  a  bargain  with  Ae /uperi^Tj  by  wfaicli 

(s)  Vid.  Millar  Y49>  and  Stewart^s  Diflertation  concerning  tke  An^ 
ti^ity  of  the  Englilh  Conftitutionj  part  3.  f.  3. 
<^)  Vid.  lM\y9. 2336)  the  cafe  of  Tewkibury  in  Glouceftcrihire^ 
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Aey  undertook  to  pay  a  certain  yearly  rent,4n  the  room 
of  all  his  occafional  demands }  and  thefi:  pecuniary  com* 
pofitionsi  being  found  expedient  for  both  parties^  were 
gradually  extended  to  a  longer  period,  and  at  laft  ren-* 
dered  perpetual. 

^  Ak  agreement  of  this  kind  feems  to  have  fuggefted  the 
firft  idea  of  a  borough  confldered  as  a  corporation.  Some 
of  the  principal  inhabitants  of  a  town  undertook  to  pay 
the  fuperior's  yearly  rent ;  in  confideratipir  of  which, 
they  were  permitted  to  kry  the  old  duties,  and  became 
refponfible  for  the  funds  committed  to  their  care.  As 
managers  of  the  community,  therefore^  they  were 
bound  to  fulfil  its  obligations  to  the  fuperior;  and 
by  a  natural  extenfion  of  the  lame  principle,  it  c^me 
to  be  underftood,  that  they  might  be  profecuted  for 
all  its  debts;  as,  on  the  other  hand,  they  obtained,  of 
rourfc,  a  right  of  profecuting  all  its  debtors.  The  fociety 
was  thus  yiewed  in  the  light  of  a  body  politic,  or  fidUti- 
ous  peribn,  capable  of  legal  deeds,  and  executing  every 
fi>rt<rf'tranfa^on  by  means  of  truftees  pr  guardians. 

^  This  alteration  in  the  ftate  of  towns,  was  accom-r 
panied  with  many  othec  improvements.  They  were 
now  generally  in  a  condition  to  difpenfe  with  the  pro- 
te^on  of  their  fuperior;  and  took  upon  themfelves  the 
burden  of  keeping  a  guard,  to  defend  them  againft  a 
foreign  ^nemy,  and  to  fecure  their  internal  tranquility^ 
0(i  this  account,  befide  the  appointment  of  their  own 
adifuniftrators,  they  obtained  the  privilege  of  eleding 
Siugifbates  for  diftributing  juftice  among  them,"  and 
were  thus  veiled  with  t(ie  local  government  of  the 
place  {a). 

id)  Millar  379,  380,  Vid.  Fixma  Buigi,  b.  et  feq.  15, 16, 17,  and 
l^«  Zt  f.  a,  flagrant  of  privileges  by  a  baron,  and  c,  7,  f.  j6» 
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The  dift!n<Stion  which  ftill  fubfifts  in  Scotland,  be« 
tween  royal  boroughs,  and  boroughs  of  barony,  is  al(b  a 
proof  of  this  prerogative  having  once  belonged  to  -the 
barons.  '    ^ 

That  the  King,  however,  was,  v«ry  foon  after  the 
conqueft,  underftood  to  poffefs  the  exclujive  prerogative  of 
ere<^ing  guilds,  or  incorporate  companies,  appears  from 
this  circumftance,  that  many  fuch  companies  were  fup- 
prefled,  about  that  period,  as  adulterine  g\x\\As\  that  is, 
guilds  fet  up  without  the  King's  warrant  or  authority  [a). 

In  the  time  of  Brafton,  who  lived  in  the  reigns  of 
Henry  the  third  and  Edward  the  firft,  the  King's  preroga- 
tive, as  to  the  exclufive  right  of  granting  liberties  and 
fianchifes  in  general,  feems  to  have  been  fully  eftablilh- 
ed(i)>  and  the  abfolute  neceffity  of  his  aflent  to  the 
ere£lion  of  any  corporation  was  held,  in  the  reign  of  Ed- 
ward the  third,  to  have  been  long  fettled  4S  clear  law  Ic)* 

At  the  time  of  th$  reformation,  in  confequeqcc  of  the 
ftatiite  of  Edward  the  fixth  (rf),  which  gave  the  colleges 
therein  defcribed  to  the  King,  it  generally  became  a  queC- 
tion,  whether  the  houfe  claimed  was  a  lawful  college,  the 
determination  of  which  depended  on  the  authority  by 
which  it  was  eftabliflied. 

In  the  cafe  of  Greyftogk  CQllege  (^),  it  appeared,  that 
Pope  Urban,  at  the  requeft  of  Ralph,  baron  of  Greyftock, 
founded  a  college  of  a  matter  and  fix  pri^fts,  refi4ent  a( 

{a)  yid.  Firma  Byrgi  %$\  lo  the  time  of  H.  2* 

{b)  Bra6l.  1.  2,  c.  24,  f.  55,  56. 

(f)  49  Ed.  3.  3,  4,  49  Aff.  S  Bro.  Corpor.  151  Prefcription  15, 
10  Co.  33  b.    I  Rol.  512. 

{d)  I  Ed.  6.  c.  14. 

(0  PyerSi.pl.  64.  4Cot  S07  b.  ciM  in  Adams  and  Lambcrt^s 
cafe, 

Greyftock^ 


V 


OP     CORPORATIONS,  45 

Greyftock,  and  affigned  to  each  of  the  priefts  five  marks 
per  annum,  bcfide  their  bed  and  chamber,  and  to  the  mafter 
40/.  per  annum ;  and  it  was  certified  into  the  book  of  firft 
fruits  and  tenths,  that  this  college  was  in  being  within  five 
years  before  them^aking  of  the  ftatute;  and  it  was  refplved, 
"by  the jufticcs,"  that  this  reputative  college  was  not 
given  to  the  Kingf  by  that  ftatute,  becaufe  it  wanted  a 
/c7t^/beginni|ig,  and  the  countenance  alfo.of  a  lawful  com* 
mencement,  for  that  the  Pope  could  not  found  or  incor- 
porate a  college  within  this  realm,  nor  affign,  nor  licence 
others  to  alHgn,  temporal  livings  to  it ;  but  that  it  ought 
to  be  done  by  the  King  himfelf,  and  by  no  other. 

But  if  the  ooUege  had  the  countenance  of  a  lawful  com- 
mencement, as  Sir  Edward  Coke  expreiTes  it,  then  it  was 
held  that,  by  that  ftatute,  it  was  given  to  the  King. 

Thus,  in  the  cafe  of  the  college  of  Landwybrevy{^7) ; 
where  it  appeared  that  King  Edward  the  firft,  in  the  i  ttk 
year  of  his  reign,  by  his  letters  patent  under  the  great  fea], 
granted  to  Thomas  Beale^  then  bifhop  of  St.  David's,  and 
his  fucceflbrs,  the  advowfon  of  thirty- four  churches,  in 
Wales,  within  his  diocefe,  to  hold  of  the  King  and  his  fuc- 
ceflbrs,  fo-that  the  bifhop  and  his  fucceilbrs  might  appro- 
priate them,  or  any  of  them,  to  their  churches  of  Su 
David's  and  Aberguelley,  or  make  and  annex  prebends  of 
them  in  the  faid  churches  of  St.  David's  and  Aberguelley, 
as  to  them  fliould  feem  moft  convenient ;  and  three  years 
V  after,  the  bifhop,  by  the  King's  aflent,  as  he  affirmed  in  his 
inftrument,  out  of  the  chapter  of  St.  David's,  erecled  and 
eftablilhed  a  college,  or  church  collegiate,  in  Landvvybrcvy, 
being  one  of  the  thirty-four  churches,  and  ordained  thirteea 
canons  fecular  there,  namely,  five  priefts,  four  deacons,  and 

(a)  Dyer  267,  pi.  12, 13,  cited  4  Co,  107, 108,  vid.  Hob,  1^3, 

four 
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four  fubdeacons,  and  annexed  and  .appropriated  tib|rteen  c^ 
the  fatd  churches  to  them,  as  prebends,  rderving  to  the 
bilhop  himfelf  and  his  fucceiibrs,  as  deanS)  a  j)lace  in  the 
choir,  and  voice  in  the  chapter,  and  aUb  the  power  of  viii- 
tatioA  and  correction;  in  which,  fiiys  Lord  Coke,  the 
bifhop  did  not  purfue  the  authority  and  power  given  him 
by  the  letters  patent^  for,  by  fheqi,  no  power  was  given 
him  to  found  fuch  cdlege :  and  afterwards  King  Edward 
the  third,  by  his  letters  patent^  reciting  the  laid  foundation 
and  erection  of  the  fiud  college^  and  all  otfier  the  premifes, 
with  fome  doubt  of  the  validity  of  it,  by  the  iame  letters 
patent,  granted  and  confirmed  tQ  the  then  bifhop  of  St. 
David's  and  his  fucceflbrs,  all  that  which  his  faid  prede- 
ceilbr  had  done  in  the  premifles^notwitfaftaoding  the  ftatute 
of  mortmain,  or  any  other  flatute :  and  though  this  college 
was  erected  or  founded,  and  the  appropriations  made  with* 
out  the  King's  licence,  and  the  grant  and  confirmation 
made  to  the  bifhop  and  his  fucceflbrs,  could  not  make  the 
college  good  in  law,  as  it  wanted  lawfiil  eredion  and  foun- 
dation :  yet,  as  it  had  continued  a  college  in  reputation  till 
the  I  E.  6,  and  had  the  countenance  of  the  King's  letters 
patent,  though  they  had  not  efFe£i:,  the  juftices  held,  that  it 
was  given  to  the  King  by  the  provifions  of  this  a6l» 

But,  during  the  times  of  Popery,  even  long  after  the 
ICing's  confent  was  thought  neceflary  to  the  erection  of  a 
corporation,  it  was  held,  that  that  confent  was  not  fuffici- 
ent,  without  the  concurrence  of  the  Pope,  to  found  an 
abbey  or  a  convent  {a)^ 

In  the  more  ancient  books,  we  find  feveral  inftanc^s  of 
jprivate  companies  of  trades  within  a  corporate  town, 
claiming  to  a6l  as  corporations  ere£led  by  the  authority  of 

(jo)  Vi4. 14  H.  8.  2.  29.  jBro.  Corpor.  34,  and  Jtnkin^s  CenturleSf 
005. 

the 
6 


OF     CORPORATIONS.  47 

die  geneni  corporation  of  the  town  in  which  they  claun  to 
ad;  but  It  is  on  all  fuch  occafions  uniformly  decided,  that 
ao  commonalty  or  corporation  can  make  another  corpo- 
ration  or  commonalty,  either  by  ufage  or  preicription,  or 
by  any  other  means  than  by  the  authority  of  the  King's 
charter  empowering  them  to  do  fo,  by  exprefs  words  (a). 

But  it  is  admitted  {b)j  that  the  mayor  and  commonalty 
of  London  may  make  a  fraternity  or  company  within  the 
city,  n^hich,  however,  will  be  no  more  than  a  volun- 
tary afibciatton,  from  which  each  of  the  members  may  re- 
tire whenever  he  pleaies. 

And  in  later  times,  it  is  faid  by  the  court,  that,  ^'  though 
the  city  of  London  cannot  make  a  corporation,  as  that  can 
only  be  created  by  the  crowns  yet  they  may  make  a  fra« 
tenuty  or  feUowihip:''  and  the  court  thus  diftinguifhes  be- 
tween a  corporation  and  a  fraternity,  ^  that  a  corporation 
is  properly  an  invefting  of  the  people  of  the  place  with  the 
local  government  thereof,  and  therefore  their  laws  fhall 
bind  ftrangers ;  but  that  a  fraternity  is  fome  people  of  a 
place  united  together  in  refpbdi  of  a  my  ftery  and  bufineis, 
into  a  company,  and  their  laws  and  ordinances  cannot  bind 
ftrangers,  becaufe  diey  have  not  ^  locd  power  or  govern^ 

ment"  (c). 

This  diftinftion,  however,  is  certainly  made  in  very 
inaccurate  terms  ^  it  feems  to  imply,  that  the  name  of  cor- 
poration, and  the  powers  belonging  to  fiich  a  body,  can  be 
enjoyed  only  by  a  corporation  invefted  with  the  ^  local 
government''  of  a  place,  and  that  all  the  companies  of 
tnules  within  towns  and  cities,  are  only  voluntary  aflbci- 
ations,  and  can  exercife  no  corporate  powers,  wfaicfa  is 

(«)  Vid^  49  Afl*.  p.  S.    49  £d.  3.  3i  4-    Bro.  Corpor.  i5»45*  Fie- 
fcriiiiion  15.    to  Co.  %^h*    x  RoU  sift,    t  Sid*  t^u    %  Keb.  5). 
{b)  V'\d.  thelaft  cited  authorities*  (r)  Salk.  19^ 

cmtainlir 
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certSnIy  not  true ;  for  when  fuch  companies  are  incorpo** 
rated  by  the  King's  charter,  they  are  as  much  corpo- 
r  rations,  as  the  general  corporate  body  of  the  town  or  city 
in  which  they  are.  But  the  true  diftindion  feems  to  be 
this,  that  a  company  incorporated  by  the  King's  charter, 
can  a£l  as  a  corporation  by  its  own  intrinfic  powers  withr 
out  the  affiftance  or  proteilion  of  the  corporation  of  the 
town ;  but  that  a  company  eftabliflied  by  the  authority  of 
the  mayor  and  commonalty  of  London,  though  allowed  to 
be  a  legal  inftitudon,  cannot  a<Sl:  of  itfelf  as  a  corporation^ 
but  its  members  muft  ailert  their  claim  of  privileges  under 
the  prefcriptive  right  of  the  mayor  and  commonalty  to 
eftablilh  fuch  a  company :  a  diftin£Uon  which  feems  to 
be  fupported  by  the  following  cafes. 

A  BYE  law  was  made  in  the  city  of  London,  reciting^ 
that  the  company  of  minftrels  were  an  ancient  company, 
and  that  great  mifchief  and  debauchery  had  happened,  on 
account  of  feveral  foreigners  having  fet  up  dancing  Cchools  ; 
for  which  reafbn,  it  was  ordered,  that  all  perfons  ufing 
thofe  arts,  not  being  free  of  that  company,  fhcruldy  on  no- 
tice, by  fummons  of  the  beadje,  accept  their  freedom^ 
under  a  penalty  of  lo/.  one  half  to  the  mayor  and  com- 
monalty, and  the  other  half  to  the  company  of  mufxc- 
mafters.  The  court  held,  that  a  bye  law  which  obliged 
dancing  matters  to  be  of  the  company  of  muficians,  could 
not  be  good:  ^  and  Holt  C.  J.  faid,  the  muficians  were  no 
corporation  j  they  were  a  brotherhood  or  club,  to  meet  and 
drink  and  talk  together,  and  no  more;  the  city  might 
make  a  guild  or  fraternity  of  dancing  matters,  though  they 
could  not  make  a  corporation^  and  then  it  were  reafonable  to 
oblige  the  dancing  matters  to  be  of  that  company,  though 
they  could  not  oblige  them  to  be  of  a  company  foreign  to* 
their  profeffion  {a). 

(rt)  Comb.  37»>  S73- 

To 
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To  a  habeas  corpus  direSed  to  the  court  of  the  mayor 
of  London,  the  cuftom  of  London  was  returned,  "that 
the  porterage  from  any  veffel  on  the  river,  and  the  .meter- 
age of  corn,  roots,  &c.  imported  or  exported,  belonged  to 
the  city,  upwards  from  Staines^bridge  to  London-bridge^ 
and  downwards  as  far  as  Tendal  in  Kenti  and  alfo  another 
cuftom  to  make  bye  laws,  confirmed  by  Richard  the  fecond, 
where  any  of  their  cuftoms  wanted  a  fuitable  remedy." 
And  further,  "  that  in  the  eighteenth  year  of  King  James 
the  firil,  a  bye  law  was  made  by  the  corporation,  that  the 
corn  porters  ihould  be  a  company,  with  twenty-four 
affiftants,  who  (hould  be  called  free  porters,  and  ihould 
work  at  a  particular  fettled  rate ;  and  that  none  but  the  free 
porters  fhould  intermeddle  in  importing  or  exporting  any 
corn,  roots,  &c.  within  the  limits  mentioned  in  the,  cuftom, 
on  pain  of  20s.  for  every  offence,  except  in  time  of  danger 
or  urgent  neceffity,  or  in  the  cafe  of  perifhable  goods,  the 
forfeiture  to  be  recovered  by  adion,  in  the  name  of  the 
chamberlain,  and  four  hundred  porters  were  appointed  for 
the  future;  and,  that  the  free  porters  had  ever  fmce  ufed  and 
exercifed  this  bye  law,  till  the  defendant  intruded  by  carry- 
ing barley,  though  a  firee  porter  was  prefent,  by  wnich  he 
forfeited  20S.  which  the  plaintiff,  as  chamberlain,  was 
intitled  to  have,  and  for  which  he  fued  in  the  mayor's 
court"  (tf). 

After  a  long  argument  on  the  validity  of  the  cuftom, 
and  the  bye  law,  as  founded  oh  it,  the  court  held  both  to  be 
good,  and,  of  courfe,  recognized  the  power  of  the  city  of 
London  to  eftablifh  fuch  a  company,  and  the  manner  of 
enforcing  the  privileges  of  its  members  {b). 

(«)  Fazakerley  V.  Wntfhire.     i  Str.  462. 

ib)  Vid,  tit.  Bye  Law. 
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It  was  formerly  afferted,  that  the  aft  o^  incorporation 
muft  be  the  immediate  z£i  of  the  King  himfelf,  and  that  he 
could  not  grant  a  licence  to  another  to  ere£l  a  corpora- 
tion (^}:  but  the  law  has  long  been  fettled  otherwife  ;  and 
he  may  not  oidy  grant  a  licence  to  a  fubje£l  to  ereft  apar^ 
ticukr  corporation,  but  give  a  general  power  by  charter 
to  eredi:  corporations  indefinitely.  The  chancellor  of  the 
univerfity  of  Oxford  has  by  charter  fuch  a  power,  and  has 
adhially  often  exerted  it,  in  the  eredion  of  feveral  matri- 
culated companies,  now  fubAfting,  of  tradefmen  fubfer- 
vienttothe  ftudents  (b). 

This  power  is  moft  frequently  exercifed  in  the  cafe  of 
cleemofynary  or  charitable  corp^ations,  when  a  licence  is 
granted  to  a  fubjed):  to  ereft  fuch  a  corporation,  and  to  en- 
dow it  with  pofleffions  or  revenues;  in  which  cafe  the 
donor  is  called  the  founder. 

The  word  "foundation,"  as  applied  to  fuch  corporations, 
is  taken  in  two  different  fenfes,  which  Sir  Edward  Coke 
diflinguiihes  by  the  terms  "fiindatio  incipiens,"  and  "fun- 
datio  perficiens,'*  for  as  to  .the  politic  capacity,  the  ^&  of 
incorporation  is  metaphorically  called  the  foundation,  that 
being  the  beginning,  as  a  foundation  "quafi  fundamentum 
capacitatis'*  preceding  the  whole :  but  as  to  the  dotation^ 
the  firfl  gift  of  die  revenues  is  called  the  foundation,  and 
he  who  gives'it  is  the  founder  in  law  (c ). 

A  PRIVATE  perfoh  might  have  been,  in  the  latter  fenfe, 
the  founder  of  an  abbey  or  priory,  as  well  as  the  King;  and 
if  the  pofTeffions,  with  which  he  endowed  it,  had  been  of 
ever  fo  fmall  a  value,  and  the  King  had  afterwards  endowed  it 
with  large  pofTeffions,  yet  the  private  perfon  flill  continued 
founder.    If  a  common  perfon  had  founded  a  chauntry, 

ia)  Vid.  2  H.  7.  13  a.  b.    10  Co.  27  b.  (b)  BU  Com.  474* 

(c)  10  Co.  33.  a  pafTun.    x  Rol.^14. 

and 
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and  afterwards  the  King  had  tranflated  it  into  a  monaftery, 
and  endowed  it  with  pofleflions,  yet  the  common  perfoii 
continued  to  be  confidered  in  law  as  the  founder ;  fo,  if  a 
fubjeft  had  been  the  founder  of  an  abbey  or  priory,  and  the 
King,  after  the  ftatute  of  25  H.  8,  c.  21,  by  which  the  King 
was  declared  to  be  the  head  of  the  church,  had  tranflated 
the  abbot,  or  prior  and  monks,  into  dean  and  chapter,  the 
founderftiip  wpuld  ftill  have  remained  in  the  fubjedt  (a) : 
fo,  if  the  King  had  erefted  a  chapel  and  given  it  poffef- 
fions,  by  which  he  was  the  founder ;  though  the  feculars 
had  afterwards  been  tranflated  into  regulars,  yet  the  King« 
would  ftill  have  been  the  founder,  becaufe  he  gave  the  firft: 
poflTeffions  (i).  And  it  is  faid,  by  Sir  Edward  Coke,  that 
the  founderfliip  is  fo  infeparably  incident  to  the  blood  of 
the  founder,  that  it  cannot  be  granted  over,  and  that  if  a 
fubjeft  founder  fhould  grant  his  founderfhip  to  the  King 
by  deed  inroUed,  it  would  be  a  void  grant  (r  )• 

But  if  the  King  and  a  common  perfon  give  poflicflions 
to  a  corporation  at  the  fame  time,  on  its  original  creation, 
the  King,  by  his  prerogative,  (hall  be  the  founder  (d). 

With  refpedl  to  the  mode  of  eredling  fuch  corporations, 
where  there  is  a  fubjeft  founder,  this  difference  is  to  be 
obferved;  either  the  King  cxprefl^es  the  words  of  incorpo- 
ration, defigns  the  place,  appoints  the  number,  and  gives 
them  a  conftitution  and  a  name  by  his  charter,  fo  that  the 
corporation  is  complete;  and  then  the  founder  or  donor 
has  nothing  more  to  do,  than  to  make  the  dotation,  without 
any  inftriiment  comprehending  any  words  of  incorpora- 

(a)  3  H.  7,  6  b,  cited  3  Co.  74.  a.  2  Inft.  68. 
W  38  Aff.  «2.     1  Rol.  514. 

(f)  II  Co.  77.  a.  78.  a.  cites  temp.  Hen.  8,  Brooke  tit. 
W  50  Aff.  6.  I  Rol.  514.    9  Co.  129  b.    2  Inft.  68.  cites  44  Ed. 
3.  24,  25. 
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tion,  for  with  that,  in  fuch  a  cafe,  the  common  perfon, 
who  is  the  founder,  has  nothing  to  do;.or  the  King,  by 
his  charter,  may  referve  as  well  the  nomination  of  the  per- 
fons,  as  the  name  and  conftitution  of  the  corporation,  to 
the  peribn  who  is  to  be  the  founder;  then  the  latter  muft 
name  the  perfons,  and  declare  by  what  name  they  (hall  be 
incorporated,  and  what  powers  they  ihall  exercife;  and 
when  he  has  done  this,  then  they  are  incorporated  by  vir- 
tue of  the  King's  letters  patent,  and  not  by  the  common 
perfon,  for  he  is  but  an  inftrument,  and  it  is  the  King  who 
makes  the  corporation,  in  fuch  cafe,  in  the  fame  manner 
as  if  all  had  been  comprehended  in  the  letters  patent  them- 
felves,  according  to  the  m^xim,  that  ^'  qui,  per  alium  facit, 
perfeapfum  facere  videtur"  (a). 

The  incorporation  ought,  in  faS^  to  precede  the  dota- 
tion, becaufe  before  the  incorporation,  there  is  no  capa- 
city to  take  as  a  corporation  (b)  ;  but,  it  is  not  neceflary 
that  in  the  letters  patent  the  licence  to  incorporate  and  the 
licence  to  endow  ihould  be  in  diftinft  independent  claufes, 
or  that  the  licence  to  incorporate  (hould,  in  tt\e  order  of 
expreffion,  precede  that  to  endows 

King  Henry  the  fourth,  by  his  letters  patent,  dated  the 
fixth  year  of  his  reign,  reciting  that  Robert  Ramfay  was 
feifed  in  fee  of  a  houfe  in  the  parifh  of  St.  Margaret,  in 
London,  called  the  Sun,  notwithftanding  the  ftatute  of 
mortmain,  of  his  fpecial  grace,  and  for  20I.  gave  licence 
to  Ramfay  to  grant  a  rent  of  20  merks  ifluing  out  of  the 
faid  houfe  ^  to  a  certain  chaplain,  who  fhould  celebrate 
divine  fervice  at  the  altar  of  the  blefled  Mary,  in  the 
church  of  St.  Magnus,  London,  every  day,  for  the  fal- 
vation  of  the  faid  Robert  and  his  wife  Joan,  to  have  and 

r 

(a)  38  £d.  3,  14  b*     12  £.4,  Grant  30.     ft  H.  7,  13.  a.  b.    to 
H.  7,  7.  cited  10  Co.  33  b.  (*)  Vid,  10  Co.  a6  b. 

to 
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to  hold  to  the  Tame  chaplain  and  his  fucceflbrs,  chaplains 
of  the   faid  chauntry,  celebrating  divine  fervice  in  the 
church  aforefaid,  at  the  altar  aforefaid,  for  ever,  accord- 
ing to  the  appointment  of  the  faid  Robert  in  that  behalf 
to  be  made:"  and  afterwards,  on  the  loth  of  June,  1407, 
Ramfay,  by  his  deed  indented  tripartite,  founded,  ordained, 
and  ereded  the  faid  chauntry,  and  appointed  one  John 
Meadow  to  be  the  firft  chaplain  to  do  the  faid  divine  fer- 
vicess  and,  by  the  fame  deed,  further  granted  to  the  laid 
John  Meadow,  the  firft  chaplain,  10  merks  of  yearly  rent 
ifluing  out  of  the  faid  houfe,  to  have  to  him  and^  his  fuc- 
ceflbrs,  chaplains  of  the  faid  chauntry,  at  four  ufual  feafts 
in  London  to  be  paid,  with  a  claufe  of  diffrefs,  to  him  and 
his  fucceffors  ;  and  further  appointed,  by  the  fame  deed, 
that  he  himfelf  fhould  prefent  to  the  faid  chauntry  during 
his  life ;  and  that  after  his  deceafe  Joan  his  wife  fhould 
prefent  to  it  during  her  life ;  and  after  her  deceafe  the  par- 
fon  and  churchwardens  of  the  faid  church  of  St.  Magnus 
and  their  fucceflbrs.    After  the  death  of  John  Meadow, 
and  feveral  intermediate  vacancies,  Richard  Fowcher  was 
prefented  to  the  faid  chauntry,  and  for  rent  arrear  entered 
the  &id  houfe,  the  door  being  open,  and  took  a  cup  for  a 
diflrefs,  on  which  an  aftion  of  trefpafs  was  brought  by  the 
matter  of  the  houfe,  and  the  whole  matter  being  brought 
before  the  Court  of  King's  Bench  on  demurrer,  the  cafe 
was  adjourned  into  the  Exchequer  chamber,  and  there,  be- 
fore all  die  judges  of  England,  feveral  objeflions  were 
made  againfl  this  licence  and  grant ;  among  which  this  was 
one,  that  admitting  there  was  here  an  incorporatioil  by 
implication,  yet  the  incorporation  ought  to  be  before  the 
licence  to  endow,  but  that  here  the  licence  was  before  the 
incorporation,  and  therefore  void :  but  it  was  refolved,  in 
anfwer  to  this  objeftion,  that  it  was  not  necef&ry  that  the 
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licence  to  found  the  chauntry  ihould  be  firft,  and  that  to 
grant  the  rent  fubfequent,  for  that  the  law  would  conftrue 
that  to  precede  which  ought  to  be  firft;  thoagh  in  the  pre- 
fent  cafe  the  aid  of  fuch  conftruftion  was  not  wanted,  for 
that  the  licence  to  found  and  the  licence  to  grant  were  co- 
temporaneous  (a). 

Neither  is  it  neceflary  that  the  corporation  ihould  be 
aftually  in  exiftence  at  the  time  of  the  licence  to  grant  to 
it ;  it  is  fuiEcient  that  it  exift  at  the  time  of  the  gkrant  made : 
thus  in  the  cafe  of  Ramfay  before  mentioned,  it  was  ob- 
jefted,  that  the  licence  was  to  grant  to  "a  certain  chap- 
*^  lain,"  which  was  void  for  uncertainty,  and  bccaufe  there 
was  not  any  fuch  chaplain  till  Ramfay  had  named  and  ap- 
pointed one,  and  that  therefore  the  grant  would  be  to  one 
who  was  not  in  rerum  natiira ;  in  the  fanrc  manner  as  if 
the  King  gave  licence  to  grant  to  the  mayor  and  common- 
alty of  Iflington,  when,  in  faft,  thei;e  was  no  fuch  corpo- 
ration, it  would  be  void,  though  the  inhabitants  of  Ifling- 
ton were  afterwards  incorporated  by  the  name  of  Mayor 
and  Commonalty,  becaufe  there  was  no  fuch  corporation 
in  exiftence  at  the  time  of  the  grant;-but  this  objedlion 
was  over- ruled,  and  it  was  refolved  that  the  grant  was  good, 
for  that  all  the  grants  of  chauntries  were  in  the  fame  form, 
and  although  there  were  no  fuch  chaplain  at  the  time,  yet 
that  was  not  to  the  purpofe  {h) ;  to  which,  it  might  have 
been  added,  that  this  was  not  in  truth  a  grant  to  a  perfon 
not  in  exiftence,  but  a  licence  to  grant,  at  a  future  time,  to 
a  perfon  then  exifting. 

It  is  not  neceflary  that  all  the  perfons  who  are  to  be  the 
conftituent  members  of  the  corporation  ihould  be  named 
in  the  letters  patent ;  it  is  fufficient  that  a  power  of  future 

i^a)  2  H.  7,  13.  a,  b.  cited  at  large  in  Sutton's  Hofpital  Cafe,  10 
Co.  27.  28.  {h)  Id.  ibid. 
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nomination  or  ele^on  be  given ;  this  is  ekprefsly  decided 
by  one  of  the  refolutions  in  die  cafe  of  Sutton's  Hofpital. 
—King  James  the  firfti  by  his  letters  patent  bearing  date 
the  22d  day  of  June,  in  the  9th  year  of  his  reign,  granted 
to  Thomas  Sutton  licence  to  found  an  hofpital  for  the  re- 
lief of  poor,  aged,  maimed,  needy,  or  impotent  people  (j), 
and  a  free-fchool  for  the  maintenance  and  education  of 
poor  children  or  fcholars  (b)  3  ^^  and  alfo  that  the  faid  Tho- 
mas Suttoh,  during  his  life,  and^  after  his  death,  the  go- 
vernors thereinafter  named  and  their  fucceflbrs,  and  the 
furvivors  and  furvivor  of  them,  and  his  and  their  fuc* 
ceflbrs  for  ever,  and  the  governors  thereof,  for  the  time 
being,  and  their  fucceiTors,  fhould  have  full  power,  licence, 
and  lav^ful  authority,  at  his  and  their  wills  and  pleafures 
refpe£tively,  from  time  to  time,  and  at  all  times  there-' 
after,  to  place  therein  fuch  Master  or  head  of  the  faid 
hofpital  as  to  him  the  faid  Thomas  Sutton  during 

his  life,  and  after  his  death  to  the  faid  governors  and  their 
fucceflbrs,  and  to  the  furvivors  and  furvivor  of  them,  and 
to  his  and  their  fucceifors,  and  to  the  governors  thereof  fdr 
the  time  being,  and  their  fucceflbrs,  fhould  feem  conveni* 
ent(r) ;"  and,  in  a  fubfequent  (d)  part  of  the  fame  letters 
patent,  appointed  fifteen  perfons  by  name,  ^^and  the  Mas- 
ter of  the  hofpital)  and  fuch  perfon  and  perfons  as  fhould, 
from  time  to  time,  be  mafler  or  maflers  of  the  faid  hofpi- 
tal, during  the  time  that  they  fhould  be  mafler  or  matters 
thereof,  to  be  the  firfl  and  prefent  governors  of  the  lands, 
pofleffions,  revenues,  and  goods  of  the  hofpital  of  King 
James,  founded  in  the  Charter-houfe,  within  the  county  of 
Middlefex,  at  the  humble  petition  and  only  cofls  and 
charges  of  Thomas  Sutton,  efquLre,  and  that  they  arid  the 

(a)  10  Co.  8  b.  (b)  10  Co.  9,  a.  (r)  xo  Cd.  8  b. 

(d)  Id.  10.  a* 
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furvivors  of  them,  and  fuch  as  the  furvivors  and  fur vivor 
of  them  fhould,  from  time  to  time,  ele£t,  to  make  up  the 
number  ftxteen,  when,  and  as  often  as  any  of  them  or  any 
of  their  fucceflbrs  ihould  happen  to  deceafe,  or  be  removed 
from  being  governors  or  governor  thereof,  fhould  be  in- 
corporated and  have  perpetual  fucceffion,  and  be  one  body 
corporate  and  politic  — ." 

Sutton,  on  the  30th  of  0<9:ober,  in  the  fame  9th  year 
of  the  King,  by  a  virriting  fealed  v^rith  his  feal,  and  bear- 
ing date  the  fame  day  and  year,  appointed  one  John  Hut- 
ton  to  be  the  firft  matter  of  the  hofpital  {a). 

It  was  objected  (b)  to  the  validity  of  this  incorporation^ 
that  the  King,  by  his  letters  patent,  intended  to  make  9, 
prefent  corporation,  which  his  words  exprefsly  imported  $ 
but  that  no  incorporation  could  be  until  Sutton  had  named 
;a  matter,  and  that  nomination  being  fubfequent  to  the 
letters  patent,  the  latter  were  repugnant .  in  tbemfelves, 
and  void. 

To  this  it  was  anfwered  (c),  that  fuch;  an  objection 
would  extend  to  the  fubverfion  of  a  great  number  of  cor- 
porations 5  for  that  when  a  corporation  is  created  by  letters 
patent,  power  is  ufually  given  by  the  fame  patent  to  the 
bodytochoofe  a  mayor^  aldermen,  or  bailiffs,  or  gover- 
nors, or  the  like ;  and  yet  they  are  immediately  incorpo- 
rated by  the  fame  letters  patent,  though  the  eleftion  of  the 
mayor  or  other  officer  be  future.  And,  it  is  true,  adds 
^  Ljord  Coke,  this  was  immediately  by  the  letters  patent  a 
corporation  in  abjirafio^  but  not  in  concreto  till  the.  naming 
of  the  matter.  >    . 

In  confequence  of  the  difTolution  of  the  monattries  and 
other  religious  houfes,  the  poor,  who  had  derived  a  very 

(<i)  Id.  16.  a.  (b)  Id.asb.       . 

(0  Id.  31.  a.  vid,  eund.  27  b,  v.  finem. 
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confiderable  part  of  their  fubfiftence  from  them,  became  a 
burthen  to  the  public,  and  the  legiflature  found  it  neceflary 
to  encourage  fuch  as  fhould  be  charitably  difpofed,  to  ap- 
propriate part  of  their  wealth  to  charitable  purpofes,  and 
'  in  the  35th  of  Elizabeth  it  was  enabled,  "  That  it  fliould 
be  lawful  for  every  perfon,  for  and  during  the  fpace  of 
twenty  years  then  next  enfuing,'to  make  feoffments,  grants, 
or  any  other  aflurances,  or  by  lafl:  will  in  writing  to  give 
and  bequeath  in  fee  fimple,  as  well  to  the  ufe  of  the  poor, 
as  for  the  proviiion,  fuftentation,  or  maintenance  of  any 
houfe  of  corredtion,  or  abiding  houfes,  or  of  any  ftocks 
or  ftores,  all  or  any  part  of  fuch  of  his  lands,  tenements, 
and  hereditaments,  and  in  fuch  manner  and  form  as  he 
might  have  done"  by  a  former  ftatute  (a)  revived  by  the 
prefent(3). 

But  the  charges  of  incorporation,  and  of  the  licence  of 
mortmain,  which  wasneceflary  to  carry  into  elFeft  the 
purpofes  of  this  afl:,  having,  by  fome  means  or  other,  be- 
come fa  great  as  to  difcourage  many  from  undertaking  thefe 
pious  and  charitable  works  (c) ;  it  was  thought  neceflary, 
by  an  z6i  of  parliament,  to  difpenfe,  in  certain  cafes,  with 
the  licence  of  incorporation  and  mortmain,  and  to  enable 
the  founder  to  do  the  whole  by  his  own  a£l,  without  the  im- 
mediate aflent  of  the  King  to  every  particular  foundation ; 
it  was  therefore  enacted,  "That  all  and  every  perfon 
or  perfons,  feifed  of  an  eftate  in  fee  fimple,  their  heirs, 
executors,  and  aifigns»  at  his  or  their  will  and  plea- 
fure,  Ihould  have  full  power,  ftrength,  licence,  and  lawful 
authority,  at  any  time  during  the  fpace  df  twenty  years 
then  next  enfuing,  by  deed  inroUed  in  the  High  Court  of 
Chancery,  toere£l,  found,  andeftablifh,  one  or  more  hof- 
pitals,  maifons  de  Dieuy  abiding  places,  ox  houfes  of  cor- 

{a)  22  H,  8,  c,  12,        (Jb)  35  El.  c.  7,  f.  27.        (f)  X  Inft.  7*2. 
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reftion,  at  his  or  their  will  and  pkafure,  as  well  as  for  the 
finding,  fuftentation  and  relief^  of  the  maimed,  poor, 
needy,  or  impotent  people,  as  to  fet  the  poor  to  work,  to 
have  continuance  for  ever,  and  from  time  to  time  to  place 
therein  fuch  head  and  members,  and  fuch  number  of  poor,  as 
to  him,  his  heirs  and  affigns  fhould  feem  convenient;  and 
that  the  fame  hofpitals  or  houies  fo  founded,  fhould  be  in- 
corporated, and  have  perpetual  fucceffion  for  ever,  in  fa£i^ 
deed,  and  name  9  and  of  fuch  head,  members,  and  num- 
bers of  poor,  needy,  maimed,  or  impotent  people  as 
fhould  be  appointed,  aifigned,  limited,  or  named  by  the 
founder  or  founders,  his  or  their  heirs,  executors,  or  af- 
figns, by  any  fuch  deed  inrolled ;  and  that  fuch  hofpital, 
&c.  and  the  perfons  therein  placed,  fhould  be  incorpo- 
rated, named,  and  called  by  fuch  name  as  the  faid  founder, 
&c.  fhould  fo  limit,  &c.  and  that  the  fame  hpipital,  &c. 
fo  incorporated  and  named,  fhould  be  a  body  politic  and 
corporate,  and  fhould  by  diat  name  of  incorporation  have 
full  power^  authority,  and  lawful  capacity  and  ability  to 
purchafe,  take,  hold,  receive,  enjoy,  and  have,  to  them 
and  to  their  fucceffors  for  ever,  as  well  goods  and  chattels, 
as  manors,  lands,  tenements,  and  hereditaments,  being 
freehold,  of  any  perfon  or  perfons  whatfoever,  fo  that  the 
fame  fhould  not  exceed  the  yearly  value  of  200I.  above 
all  charges  and  reprifes  to  any  one  fuch  hofpital,  &c.  with- 
out licence  or  writ  of  ad  quoddamnumy  the  flatute  of  mort- 
main, or  any  other  flatute  or  law  to  the  contrary  not- 
withflanding ;  and  that  the  fame  hofpital,  &c.  and  the 
perfons  fo  incorporated,  &c.  fhould  have  full  power  and 
lawful  authority,  by  its  true, name  of  incorporation,  to  fue 
and  be  fued,  implead  and  be  impleaded,  to  anfwer  and  be 
anfwered,  in  all  courts  of  the  realm,  as  well  temporal 
as  fpiritual,  in  all  manner  of  fuits  whatever  and 

.that 
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that  die  fame  hofpital,  &c.  fhould  have  and  enjoy  for  ever 
fuch  a  common  feal  or  feals  as  by  the  faid  founder,  &c. 
(hould  be,  in  writing,  under  his  or  their  hand  and  feal 
aligned,  &c.  whereby  the  fame  corporation  fhould  or 
might  feal  any  manner  of  inftrument  touching  the  fame 
incorporation,  and  the  lands,  tenements,  hereditaments, 
goods,  or  other  things  thereto  belonging,  or  in  any  wife 
touching  or  concerning  the  fame  (a). 

"  Provided  that  no  perfon  within  age,  or  of  non-fane 
memory,  or  women  covert  without  their  hulbands,  fliould 
have  power  by  this  a6i  to  make  aity  fuch  corporation,  or 
to  endow  the  fame  {b). 

"  And  provided  that  no  fuch  hofpital,  &c.  fhould  be 
erefbd,  &c.  by  force  of  this  adl,  unlefs  on  the  foundation 
or  ereSion  thereof  the  fame  were  endowed  for  ever  with 
lands,  tenements,  or  hereditaments,  of  the  clear  ye;irly 
value  of  ten  pounds."  (c) 

The  zH  is  made  perpetual  by  a  fuhfequent  flatute  (d). 

The  words,  **  all  and  every  perfon  and  perfons"  in  this 
a6t,  extend  to  fuch  bodies  politic  and  corporate,  as  may 
alienate,  fuch  as  mayor  and  commonalty,  bailiffs  and 
burgeflfes,  and  the  like ;  but  not  to  thofe  whofe  power  of 
alienation  is  reflrained  by  a£l  of  parliament  (e). 

The  manors,  lands,  tenements,  or  hereditaments  of 
which  the  endowment  is  made,  mufl  be  of  an  eftate  in  fee 
fimple,  either  abfolute,  conditional,  or  qualified;  they 
mufl  be  freehold;  of  the  clear  yearly  value  of  loL  or 
more^  and  not  exceeding  the  yearly  value  of  2ooI.  above 
all  charges  and  reprifes :  but  if  the  firfl  endowment  be 
of  the  yearly  yalue  of  lol.  or  more,  and  under  the  yearly 
Value  of  aool.  they  may  purchafe;  or  take  by  gift  from 

(a)  39  El.  c.  5.  f.  I,  (b)  f.  3.  (f)  f.  4* 

(J)  21  Jac.  J,  c.  I.  (e)  2  InA.  722. 
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Others,  without  licence  of  mortmain,  any  manors,  lands, 
tenements,  or  hereditaments,  of  fuch  value  as,  together 
with  their  6rft  endowment,  will  amount  to  the  yearly  value 
of  .200I.  above  all  charges  and  reprifes  (a).  And  if,  at  the 
time  of  the  foundation  or  endowment,  they  be  of  the  yearly 
value  of  200I.  or  under,  and  afterwards  they  become  of 
greater  value,  by  good  huibandry  or  other  caufes,  tiiey 
fliall  continue  to  be  enjoyed  by  the  hofpital,  though  they 
be  above  the  yearly  value  of  200I. ;  for  that  muft  be  rec- 
koned as  it  was  at  the  time  of  the  endowment  made. 
Goods  and  chattels,  whether  real  or  perfonal,  they  may 
take  to  any  value  whatever  (b). 

The  hofpital,  &c.  can  be  erected  by  no  other  inftru- 
ment,  conveyance,  or  aflurance,  than  a  deed  inrolled  in 
chancery  according  to  the  prpvifions  of  the  aft :  but  it  is 
not  neccffary  that  it  fliould  be  inroUed  within  fix  months 
after  the  date ;  nor  is  it  necefiary  to  be  indented :  and  the 
deed  may  be  in  paper,  but  it  muft  be  inroUed  in  parch- 
ment (c). 

Although,  at  common  law,  the  incorporation  may 
be  of  certain  perfons  to  be  governors  of  the  hofpital,  which 
at  the  time  of  the  incorporation  may  be  only  in  contem* 
plation,  and  not  of  the  perfons  placed  in  it;  yet  the  fafeft 
and  fiireft  way  on  this  ftatute  is,  for  the  founder  firft  to 
prepare  the  hofpital,  and  place  the  poor  in  it,  and  then  to 
incorporate  them,  or  rather  to  give  them  their  name  of  in- 
corporation ;  for  it  is  the  parliament  which  incorporates 
them,  and  the  founder  only  gives  them  their  name(^). 

The  next  thing  to  be  done  after  the  incorporation,  is 
to  convey  the  lands,  tenements,  and  hereditaments  to  the 
perfons  incorporated,    which  may  be  done  fafely,  with 

(fl)  Id.  ibid.  (b)  Id.  ibid.  (f)  z  Inft.  723. 

(d)  Id.  723.  4. 
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greater  facility,  and  lefs  charge,  by  bargain  and  fale,  by 
deed  indented  and  inroUed,  according  to  the  ftatute  27  H. 
$y  c.  16,  between  the  founder  or  founders  on  the  one  part, 
and  the  mafter  and  brethren  on  |the  other,  in  confideration 
of  five  Ihillings  in  hand  paid  by  the  mafter  of  the  hofpital, 
for  himfelf  and  for  his  brethren,  and  of  other  five  fhil- 
lings  in  hand  paid  by  the  mafter  and  brethren  (^),  "of 
which,'*  fays  Sir  Edward  Coke,  "  you  may  have  a  prece- 
dent in  the  tenth  book  of  my  reports  in  the  cafe  of  Sutton's 
Hofpital'*  (b). 

When  it  is  intended  that  a  corporation  fhould  be  efta- 
blifhed,  vefted  with  powers  or  privileges  which  by  the 
principles  of  the  common  law  cannot  be  granted  by  the 
King's  charter,  then  recoui'fe  muft  be  had  to  the  aid  of  an 
z&  of  parliament;  as,  if  it  be  intended  to  grant  the  power 
of  imprifonment,  as  in  the  cafe  of  the  college  of  phyfici- 
ans ;  or,  to  confer  an  excluftve  right  of  trading,  as  in  the 
cafe  of  the  Eaft  India  company ;  or  when  a  court  is 
erefted  with  a  power  to  proceed  in  a  manner  different  from 
the  common  law,  which  is  the  cafe  of  the  Vice  Chancel- 
lor's qourt  in  the  two  univerfities  (r).  But  it  has  been 
well  obferved  {d\  that  moft  of  thofe  ftatutes  which  are 
ufually  cited  as  having  created  corporations,  either  con- 
firm fuch  as  have  been  previoufly  created  by  the  King ;  as 
in  the  cafe  of  the  college  of  phyficians  before  mentioned, 
which  was  erefted  by  charter  in  the  tenth  year  of  Henry 
the  8th,  and  afterwards  confirmed  in  parliament  by  an  aft 
of  the  14th  and  15th  of  the  fame  King  {e) ;  or  they  per- 
mit the  King  to  ereft  a  corporation  infuturo^  with  fuch  and 
fuch  powers,  as  is  the  cafe  of  the  bank  of  England  (/), 

(a)  Id.  7*5.  (Jf)  10  Co.  17  b. 

(f)  Vid.  Cro.  Car.  73, 87,  8S.    Jenk.  97, 117. 
{d)  1  Bl.  Com.  473.  (0  H  and  15  H.  8,  c.  5.    Vid.  8  Co. 

ii4->  Dr.  Bonham's  cafe.  (/)  5  and  6  W.  and  M.  c.  «o. 

and 
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and' the  foclety  of  the  Britifli  fifhery  (a) ;  fo  that  the  im- 
mediate creative  aft  is  ufually  performed  by  the  King  alone, 
in  virtue  of  his  royal  prerogative. 

In  order  to  ereft  a.  corporation,  words  of  fufEcient  im- 
port muft  be  ufed ;  but  there  is  no  prefcribed  form,  nor 
appropriate  words,  peculiarly  requifite  for  that  purpofe : 
the  words,  "  to  incorporate,  to  found,  to  ere6l"  are  in- 
deed moft  commonly  ufed,  but  neither  thefe  nor  any  de- 
rivatives from  them  are  indifpenfibly  neceflary ;  other 
words, .  or  other  forms,  which  fhew  an  intention  to  ereft 
a  body  politic,  in  the  cafe  of  a  corporation  by  char- 
ter, or  the  exiftence  of  a  body  politic  in  pleading  one  by 
prefcription,  are  fufficient(i).  Thus  in  the  cafe  of  Ram- 
fay's  chauntry  before  mentioned  (f ),  it  was  objefted  that 
in  the  licence  to  grant  the  rent,  there  were  no  fuch  words 
as  thefe,  *^to  found,  erefl,  or  eftablifli,**  which,  it  was 
contended,  were  the  neceflary  words  of  incorporation ;  but 
it  was  determined,  that  the  mere  licence  to  grant  the  rent 
in  fuccefSon  was  fuiSicient  to  confer  a  corporate  capa- 
city on  the  chaplain  and  his  fucceflbrs  (d)* 

In  former  times  a  gift  of  land  from  the  King  to  the  bur- 
jjefles,  citizens,'  or  commonalty  of  fuch  a  place,  was  con- 
ceived to  be  fufficieht  to  incorporate  them  under  fuch  col- 
leftive  name  {e).  So,  if  the  King  granted  to  the  men  of 
Dale  that  they  might  eledb  a  mayor  every  year,  and  that 
they  (hould  plead  and  be  impleaded  by  the  name  of  Mayor 
and  Commonalty  j  this  feems  to  have  been  fuiEcient  to  in- 
corporate them  (/).    And  there  are  many  inftances  of 

(a)  23  G.  2,  c*  4.  (b)  10  Co.  18  a.  29  b. 

(r)  Vid.  ante,  page  52.  (d)  10  Co»  27.  a  et  feq.     x  Rol.  513.^ 

ie)  7  Ed.  4.     14  Bro.  Corpor.  54. 

(/)  2i£d.4,  56.  Bro.  Corpor.  65 ;  but  21  Ed.  4,  57  b.  feems 
contra :  it  is  faid,  "  fuch  a  grant  to  the  men  of  Dale  is  good,  and  yet 
they  are  not  incorporated  by  that  name/'  which  feems  odd. 

grant^ 
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grants  by  charter  to  the  iDbabitants  of  a  town^  ^'  that  their 
town  ihall  be  a  free  borough/'  and  that  they  ihall  etijoy 
various  privileges  and  exemptions,  without  any  direA 
daufe  of  incorporation ;  and  yet  by  virtue  of  fuch  charter^ 
fuch  towns  have  been  uniformly  confidered  as  incorpo- 
rated (a).  Nor  is  it  neceflary  that  the  charter  ihould  ex- 
prefsly  confer  thofe  powers,  without  which  a  coUedlive 
body  of  men  cannot  be  a  corporation,  fuch  as  the  power  ^ 
of  fuing  and  being  fued,  and  to  take  and  grant  property, 
though  fuch  powers  are  in  general  exprefsly  given  (b).  A 
grant  of  incorporation  to  the  citizens  or  burgefTes  of  fuch 
a  city  or  borough,  efpecially  an  old  grant,  is  good,  with- 
out the  words  "their  fucceflbrs."  {c} 

The  nioft  ancient  fecular  corporations  eftabliflied  di^ 
nSily  by  the  King's  charter,  feem  to  have  been  gilds,  or 
incorporated  companies  of  merchants,  traders,  and  arti« 
fans ;  and  it  is  not  improbable,  that  the  pra£bice  of  exprefsly 
incorporating  whole  towns  by  charter  was  introduced  in 
imitaition  of  thefe  companies ;  for,  amongfl:  other  fran- 
chifes  conferred  on  the  inhabitants  of  towns,  by  ancient 
charters,  this  was  frequently  one,  that  they  fliould  have 
gildam  mercatoriam^  or  a  merchant  gild  (rf),  which  was 
eftabliihing  them  into  a  corporate  body,  gilda,  according 
to  Sir  Edward  Coke,  fignifying  an  incorporate  brother- 
hood or  company,  for  .which  reafon  the  place  of  their 
meeting  was  called  the  gild-hall.  "  And  I  have  feen,"  fays 
that  author,  "  a  charter  made  by  King  H.  i,  to  the  wea- 
vers of  London,  by  which  he  grants  to  them  that  they 
ihall  have  gildam  mercatoriam,  and  a  confirmation  of  it 
made  by  Henry  2,  by  which  charters,    adds  he,   they 

(^a)  Vid.  FiiTO.  Burg.  c.  11,  andMadox  Hift.  of  Exch.  402,  the 
charter  of  Duowlch.  (A)  Vid.  10  Co.  29  b.  , 

(0  Brownl.  and  Gould's'jid  pt.  292.        {d)  Vid.  Firm.  Burg.  27. 

were 
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were  incorporated  (« ).  But  the  grant  of  a  gilda  mercatoria 
does  not  feem  to  have  invefted  the  grantees  with  the  local 
government  of  the  place,  for  a  gilda  mercatoria  eftabliflied 
in  a  town  may  be  diftind  from  the  general  corporation  of 
the  town,  as  is  evident  from  the  following  cafe. 

The  mayor  of  Winchefter  brought  an  adion  on  the 
cafe  againft  one  Wilks,  in  which  he  declared  that  "  whereas, 
from  time  immemorial,  Winchefter  was  an  aAcient  city, 
and  in  the  fame  city  there  was  and  had  been,  from  time 
immem^orial,  a  cuftom  that  it  ihould  not  be  lawful  for  any 
perfon,  except  the  freemen  of  the  merchant  gild  of  that 
city,  to  ufe  or  exercife  publicly  within  the  fame  city  any 
myftery,  irt,  or  manual  occupation,  in  the  fame  city, 
during  all  the  time  aforefaid,   ufed— — yet  the  de- 
fendant, not  being  free  of  the  gild  had  ufed  and 
exercifed  a  trade  within  the  cuftom,  to  the  damage  of 
the  plaintiff"."— On  not  guilty  pleaded,  and  a  verdift  for 
the  plaintiff",  the  court  was  moved  in  arreft  of  judgment, 
and  the  judges  obferved,  that,  where  in  ancient  times  the 
King  granted  to  the  inhabitants  of  a  ville  or  borough  to 
have  gildam  mercatoriam,  they  were  by  that  incorporated; 
but  what  it  fignified  in  this  declaration   nobody  knew ; 
the  plaintiff  did  not  fhew  what  it  was,  but  only  ftiewed 
that  it  was  not  lawful  for  any  perfon  to  exercife  a  trade, 
who  was  not  free  of  the  gilda  mercatoria ;  the  corporation, 
therefore,  would  wifli  to  maintain  an  aftion  for  a  breach 
of  their  franchife,  without  fhewing  that  they  had  any ;  for 
the  franchife  was  laid  in  the  gilda  mercatoria,  and  the  court 
could  not  prefume  that  the  gilda  mercatoria,  and  the  cor- 
poration of  the  city  were  the  iame,  though  they  might  be 
fo  {b). 

ia)  10  Co.  30.  a.  b.  i  Rol.  513. 

{b)  I  Salk  203.    aLd.  Raym.  11319,  1134,  cafe  of  the  mayor  of 
Winton  V.  Wilks. 

That 
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That  the  gilda  mercatoria  in  England^  was  fomething 
diftinft  from  the  corporate  body  vefted  with  the  local  go- 
vernment of  the  place,  receives  confirmation  from  the  ac- 
tual ftate  of  the  royal  boroughs  in  Scotland. — In  moft  of 
thefe,  there  are  feveral  incorporated  companies,  of  trades, 
and  a  gildry,  which  is  alfo  aa  incorporated  company,  but 
diftinft  from  the  others  j  and  the  magiftracy  of  the  town  is- 
compofed  of  members  partly  taken  from  the  gildry  and 
partly  from  the  trades. 

The  objeAs  of  charters,  as  they  refpeft  corporations, 
are  various;  fome,  properly  called  charters  of  incorporation, 
give  them  their  original  conftitution :  fome^  without  in- 
terfering with  their  conftitution,  confer  on  them  particu- 
lar privileges,  of  which  kind  the  city  of  Loiidon  can  fhew 
many  examples ;  others  totally  alter,  or  in  a  great  meafure 
new  model  the  conftitution,  or  make  particular  alterations 
in  it;  and,  fometimes,  the  efib^t  of  a  charter  is  little  more 
than  to  confirm  the  conftitution  or  the  ancient  privileges. 

As  the  intention  of  a  grant  of  incorporation  is  to  confer  ' 
fom6  benefit  on  the  grantees,  which,  however,  may  be 
counterbalanced  by  fome  conditions  with  which  it  is  ac- 
companied, it  has  become  an  eftablifhed  rule,  that  the 
grant  muft  be  accepted  by  the  voluntary  confent  of  a  ma- 
jority  of. thofc  whom  it  is  intended  to  incorporate;  otherr 
wife  the  grant  will  be  void  (a).  And  it  muft  be  accepted 
as  it  is  offered ;  they  are  not  at  liberty  to  a6t  under  part  of 
its  provifions  and  reje£l  the  reft :  but  if  a  new  charter  be 
given  to  a  corporation  already  in  being,  arid  afting  either 
under  a  fopjitt  charter  or  prefcriptive  ufage,  fiich  corpo- 
ration already  .  exifting  is  not  obliged  to  accept  the  new 
charter  in  die  whole,  and  to  ireceive  cither  all  or  no  part 

(a)  J  Rol.  Rep-  216.    Brownl.  and  Gouldf.  2  pt.  100. 

F  of 
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of  it :  It  may  t£t  partly  under  that  and  partly  under  its 
old  charter  or  prefcriptiou  (a). 

Onl^  conteil:  for  theoflSice  of  high  fleward  of  the  univer-^ 
fity  of  Cambridge,  between  the  Earls  of  Sandwich  and. 
Hardwicke,  the  latter,  who  conceived  himfelf  to  have  been, 
legally  elected,  applied  to  the  court  of  King's  Bench  for  a. 
writ  of  mandamus,  to  have  the  effe£l  ol  his  eledtion.  On. 
the  rule  to  ihew  caufe,  it  was  urged  (b)  in  oppofition  to  die. 
application  for  the  writ,  that  Queen  Elizabeth,  in  the  12th . 
%C2Lr  of  her  reign,  had  granted  to  the  uni  verfity  anew  body 
of  ftatutes,  under  which  they  were  Z^^xi  governed,  and.  in 
which  no  particular  mode  was  prefcribed  for  the  election 
to  the  office  of  high  fteward ;  but  which  direded  that  all 
officers,  not  therein  particularly  mentioned,  fhould  be 
chofen  in  the  &me  mannqr  in  which  the  vicQ*chancellor 
was  to  be  chofen ;  but  that  the  c^e£tion  in  queftion  was  not 
had  as  the  eledion  of  a  vice-chancellor;  that  the  univer- 
fity  had  accepted  thefe  ftatutes,  and  were  therefore  hund.hy. 
them,  and  that  confequently  the  election  was  void* —In 
fupport  of  the  appli<;ation  for  the  wjriti  it  was.  contended» 
that  the  election  was  according  to  a  u&ge  which  had  pre- 
vailed above  24.0  years ;  that  this.new  charter  did  not  affi^- 
the  old  prefcriptive  rights,  and  that  the  uiage  ihewed  only 
a  partial  acceptance  of  the  ftatutes  of  Queen  Elizabeth. 

It  was  held  by  the  court  (r),  that  the  Crown  could  not . 
take  away  from  the  univerAty  any  rights  .that  had  formerly 
fubfifted  in  them  under  old  charters  or  prefcriptive  u(age  ; 
that  the  validity  of.  thefe  new  charters  muft  depend  on  the 
acceptance  of  the  univerfity  j  that  when  the  Crown  gave:, 
thefe  ftatutes,  the  univerfity  of  Cambridge  was  of  ancient 
eftablifhment^  and  had  many  prefcriptive  rights,,  as  weUL 

{a)  3  Bur.  1647,  16561  1661.  {b)  3  Bur*  1650. 

(r)  Id.  1656,  i66i« 

as 
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as  former  charters  of  very  old  date,  and  there  was  no  in* 
£6ntion  to  alter  or  overturn  their  ancient  couftitution^ 
that  thefe  ftatutes  undoubtedly  meant  to  leave  the  ancient 
conftttution  of  the  univerfity  in  a  greatmeaftire  as  it  was, 
without  repealing  or  abrogating  their  old  eftablifhed  cu& 
toms,  rights,  and  privileges;  and  that  the  univerfity  could 
not  mean  to  accept  them  on  any  other  terms  ^  that  the 
ftatutes  of  Queen  Elizabeth,  therefore,  could  never  be  fet 
up  to  invalidate  eftablifhments  which  had  fubflfted  long 
before  (he  was  born;  that  the  office  of  high  fteward  came 
under  this  defcription,  and  that  it  was  not  intended,  by 
thefe  ftatutes,  to  alter  the  mode  of  election  to  it,  unlefs 
the  univerfity  chofe  to  do  fo ;  that  it  was  the  concurrence 
and  acceptance  of  the  univerfity  that  gave  force  to  the  char- 
ter of  the  Crown ;  that  they  might  accept  the  body  of 
&2tutesfeparatefy  and  dijiin£ilyy  and  were  not  bound  to  ac-^ 
cept  all  or  ieave  all ;  and  that  in  the  prefent  cafe  it  appeared 
there  was  in  fad  a  partial  acceptance. 

But  though  the  King  cannot  take  away  liberties  before' 
granted  by  him  or  his  predeceilbrs,  yet  if  a  corporation  ac^ 
cept  a  charter  which  abridges  or  alters  any  of  their  liberties, 
this  is  good;  and  when  a  corporation  takes  a  new  charter 
concerning  their  liberties,  they  may  make  ufe  of  it  as  a 
grant,  or  as  a  confirmation. 

Henry  the  fourth,  by  charter,  granted,  among  other 
things,  to  the  corporation  of  the  city  of  Norwich,  that 
they  might  choofe  two  (herifFs ;  Charles  the  fecond  con- 
firmed this  charter,  and  granted  befides,  that,  in  the  elec- 
tion of  (herifFs,  this  form  fhould  be  obferved ;  that  the 
mayor,  /herifFs,  and  aldermen,  between  the  24th  of  June 
and  the  firft  of  September,  fhould  choofe  one  fit  perfon  to 
execute  the  office  of  fherifFfor  the  year  enfuing,  and  that 
the  commonalty  fhould  choofe  another :  the  corporation 

F  2  having 
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having  a£led  under  this  charter  for  a  confiderable  tTme, 
that  circumftance  was  held  to  be  evidence  of  acceptance'^ 
and  the  alteration  in  the  mode  of  eledion  valid  {a). 

{a)  4  MchU  269,    X  Salk.  167.    z  Ld.  Raym.  29,  32;  cafe  of  the 
King  V.  Larwood. 
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OF  CORPORATIONS   CONSIDERED  IN    THEIR  RELATION 

TO  THE  PUBLIC. 

• 

AV HEN  a  corporation  is  duly  created,  many  ppwer^j  ca- 
pacities, and  incapacities,  are  tacitly  annexed  to  it  with- 
out any  exprefs  provifion  (^) ;  and  of  thefe,  five  are  faid 
to  be  neceflarily  and  infeparably  incident  to  <?z;^;;y  corpo- 
ration. I.  To  have  perpetual  fucceflion,  and  therefo^-e 
all  aggregate  corporations  have  a  po\yer  neceflarily  implied 
of  elefting  members  in  the  room  of  fuch  as  are  removed 
by  death  orotherwife  (i).  2.  To  fue  and  be  fued,  im- 
plead  and  be  impleaded,  grant  and  receive  by  its  corpor 
rate  name,  and  do  all  other  a£ts  as  natural  perfons  may* 
3.  To  purchafe  lands,  and  hold  them  for  the  benefit  of 
themfelves  and  their  fuccefTors.  •  4.  To  have  a  common 
feal,  and  5,  To  make  bye-laws^  pr  private  flatutes  for  the 
better  government  of  the  corporation. — The  two  laft, 
however,  it  is  admitted,  are  very  unneceflary  to  a  corpo- 
ration Jole^  though  they  may  be  praftifed(f)  5  and  the  laft 
is  not  fo  infeparably  incident  to  a  corporation  aggregate^ 
that  it  cannot  fubfift  wi^out  it  j  for  there  are  fome  aggre- 
gate corporations  to  which  rules  and  ordinances  may  be 
prefcribed,  and  which  they  are  bound  to  obey  {d\  as  will 
be  more  fully  fliewn  in  another  place  :  neither  are  thefe  all 
the  incidents,  which  without  any  exprefs  provifion  are  ne- 
ceflarily annexed  by  legal  implication  to  an  aggregate  cot^ 

(a)  10  Co.  30  b.  (b)  I  Rol.  Abr.  514. 

(f)  Vid.  I  Bl.  Com.  475,  6.  (</)  Vid.  eund.  477. 

F  3  poration  j 
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poration ;  and,  it  is  material  to  obferve,  that  diough  maf^ 
things  be  incident  to  a  corporation,  yet  to  form  the  c(Mn- 
plete  i4ea  of  a  corporation  aggregate,  it  is  fufficient  to 
fuppofe  it  veiled  with  the  three  following  capacities,  i. 
To  have  perpetual  fucceffion  under  zfpecial  denomination, 
and  under  an  tfr^^Wfo|:in.  a.  To  tdceand  grant  pro- 
pert)',  to  contrad  obligations,  and  to  fue  and  be  fued  by 
its  corporate  name,  in  the  &me  manner  as  an  individual* 
3.  To  receive  grants  of  privileges  and'immunities,  an4 
to  enjoy  them  i^  cmman{^).  Thefe  alone  are  fufficient 
to  the  effinec  of  a  coq>oration ;  neither  the  a^wfl  pofTef- 
fion  of  property,  nor  the  a^ual  enjoyment  of  fr^nchifes, 
is  neceflary  {b). 

There  arc  two  general  points  of  view  in  which  cor- 
porations niay  be  confidered*  i.  In  their  relation  to  tho 
public  j  and  2.  In  refpefl  to  their  internal  conftitution, 

CoNsipj?RjNG  them  in  their  relation  to  the  public,  thefe 
will  be  the  obje<9s  of  our  enquiry ;  i .  Their  fcveral  capa- 
cities and  incapacities.  2.  The  mode  prefcribed  by  the 
law,  in  which  they  muft  aft,  ^d  which  muft  be  obferved 
by  others  in  afting  againft  them,  3.  By  what  ads  they 
^re  hound  J  and  4.  To  what  burthens  they  are  fubjecS, 

^n  I  'II     I,  IS 
Section    I, 

Of  their  Jiv^raJ  Ptfwers^  Cap^ities^  ^n4  Inc^fpadlies. 

A  Corporation  being  merely  a  political  inftitution, 
it  can  have  no  other  capacities  than  fuch  as  are  neceflary 

(«)  Vid.  the  definition  and  defcription  of  a  corporation,  page  is. 

(b)  Per  Holt*  Skin.  3x1.      xo  Qo,  31.  a.    3  Co.  75.  b.  calk  of  the 

Dean  and  Chapter  of  Norwich* 

^6  to 
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to  carry  into  cffba  the  purpofes  for  which  it  was  cfta- 
bliihed ;  it  cannot  therefore  be  coi^dered  as  a  moral  agent 
fubje£t  to  moral  obligation,  nor  as  afingle  perfbn  fub}e£l  to 
perfonal  fufFering,  or  capable  of  perfonal  a£fcion ;  and  on 
this  principle  we  may  account,  in  a  fatisfadoiry  manner^ 
for  many  of  the  incapacities  attributed  to  a  corporation 
aggreg;ate,  without  having  recouife  to  the  quaint  obferva- 
tions  frequent  in  the  old  books,  '^  that  it  exifts  merely  in 
idea,  and  that  it  has  neither  foul  nor  body'*  (a). 

On  this  principle  a  corporation  aggregate  calmot  bo 
guilty  of  a  crime,  as  of  treafon  or  felony  (b) ;  and  confe-* 
quently  cannot  be  fubjedl  to  the  punifhment  of  a  crinlx* 
nal :  nor  can  it  take  an  oath,  which  is  one  reafon  why  It 
could  not  do  fealty  (r),  and  why  it  cannot  be  executor  c^ 
adminiftrator  (d) ;  and  for  the  fame  reafon  it  cannot  wage  itis 
law  (e) ;  neither  can  it  be  fubjef):  to  ecclefiaftical  cenfures, 
and  confequently  cannot  be  excommunicated,  nor  fum- 
monedinto  the  ecclefiaftical  courts  (/)i  neither  can  it  do 
or  receive  a  perfonal  injury,  and  diereibre  can  neither  fule 
nor  be  fued  in  an  a£^ion  of  trefpafs  for  battery  or  fidie  i^- 
prifonment  (g).  It  is  incapable  of  a  perfonal  appearance^ 
and  therefore  could  not  have  donb  homage,  becaufe  that 
could  not  be  done  by  attorney  {h} ;  which  is  another  rea^* 
fon  why  it  could  not  do  fealty  i  but  it  might  have  pur- 
chafed  land  held  by  homage  and  fealty,,  and  then  it  would 

(a)  Vid.  10  Co.  3z.  b*  Manwood,  C.  Baron,  ig  faid  by  Lord 
Coke  to  have  faid  of  corporations,  that  they  had  no  foul,  which  he 
|iroved  by  this  curious  fyllogifm,  **  None  can  create  foiils  but  God  $ 
but  a  corporation  is  created  by  the  King :  therefoire  a  coi^)6rati6n  can 
have  no  foul."    %  Bulftr,  %%%,  (b)  10  Co,  39,  b, 

(r)  PI.  Com.  2X3,  245.    10  Co.  31.  b, 

(</}  Com.  Dig.  Adminiftration,  B.  2. 

(e)  9  Co.  32.  a.  (/)  10  Co.  32.  a, 

{g)  Br*  Corpor.  634  (h)  Co.  Lit.  6€.  b. 
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have  been  confidercd  as  holding  them  by  that  tenure  (a). 
For  the  fame  reafon  it  cannot  levy  a  fine  (b) ;  neither  can 
it  be  apprehended  or  arretted,  and  therefore  cannot  be 
outlawed  {c)y  for  outlawry  always  fuppofes  a  precedent 
right  of  arreft,  / 

A  Corporation  aggregate  cannot  hold  lands  in  join- 
tenancy  with  a  natural  perfon,  becaufe,  as  the  corpora- 
tion never  dies,  the  natural  perfon  cannot  have  the  advan- 
tage of  the  incident  of  furvivorlhip ;    but  fuch  corporation 
•  may  hold  lands  m  common  with  a  natural  perfon,  becaufe 
.furviyofihip  is  not  incident  to  lands  fo  holden  (d). 

NeixheH  can  a  corporation  aggregate,  by  the  ftri<9: 
rules  of  the  common  law,  be  feifed  of  lands  to  the  ufe  of 
another  ;  for  this  is  foreign  to  the  purpofe  of  its  inftitu- 
tion ;  the  perfons,  who  compofe  the  corporation,  might, 
in  their  natural  capacities,  have  been  feifed  to  the  ufe  of 
another  i  it  wQuld  therefore  be  nugatory  to  allow  them 
to  do  that  in  their  corporate  capacity,  which  they  had 
jjower  to  do  in  their  natural^  as  the  fole  purpofe  of  incor« 
porating  them,  was  to  confer  powers  upon  them  which 
they  could  not  otherwife  have(^)i  another  reafon  given 
for  this  incapacity  is,  that  the  corporation  aggregate  could 
Jiot  be  compelled  by  fubpcena  to  execute  the  poflefSon  to 
the  ufe,  becaufe  if  it  difobeyed,  it  could  not  be  compelled 
by  imprifonment  (/). 

/^f<^^/^^^^-^  Notwithstanding  this  rule,  however,  it  is  certain 

/^  ^  ^hat  many  corporations  are  made  truftees  for  charitable 

^  ^y*    -^A      P^^Po'f^s,  and  are  compelled  to  perform  their  trufts  i  which 

X       may,,  perhaps, .  ho wever,  be  reconciled  to  the  rule  in  this 

(a)  33  H.  8,  Br.  Fealty.  15.  (^)  Com.  Dig.  tit.  Fine.  B. 

(0  loCo.  3z.  a.  cites  39Ed.  3.  13.  a.  Br.  Utlagary  7*.  Corpor.  |i, 
(d)  PI.  Com.  139.  (e)  Gilb.  Ufes  and  Trufts  5,  170. 

(/)  Id.  ibid  and  Jcnk.  195.    PI.  Com.  102,  538. 

way  5 


OrCORPORATIONS.  >jo 

way ;  the  truft  is  not  vcfted  in  the  corporation,  as  ^  cor- 
poration ;  but  the  natural  perfohs  of  whom  it  is  compofed 
are  created  truftees,  and  their  defcription  as  conftituent 
parts  of  a  corporation,  operates  only  as  a  more  certain 
defignation  of  their  perfons  :  this  explanation  appears  the 
more  reafonable  from  what  is  faid  of  a  fole  corporation,  on 
the  fame  fubjeft  j  "  that  a  man  who  is  a  corporation  fole 
cannot  be  feifed  to  an  ufe  in  his  corporate  capacity,  nor 
by  his  corporate  name  alone  without  his  natural  name, 
and  then  the  addition  of  his  corporate  name  muft  be  con- 
fidered  only  as  a  fuller  defcription  of  his  perfon"  {a). 

Neither  can  the  King  be  feifed  to  an  ufe:  he  cannot 
in  his  corporate  capacity  for  the  reafon  before  mentioned  j 
he  cannot  in  his  natural  capacity  for  two  reafons,  i.  Be- 
caufe,  of  all  the  lands  of  which  he  is  feifed,  he  is  {Qikijure 
corona^  as  will  appear  more  fully  hereafter  {b) ;  and,  z, 
Becaufe  there  is  no  way  of  compelling  him  ta  execute  the , 
ufe ;  for  the  chancery  has  only  a  delegated  power  from  the 
King  over  the  confciences  of  hisfubjefts  j  and  the  King, 
who  is  the  univerfal  judge  of  property,  ought  to  be  per- 
feftly  indifferent,  and  not  take  upon  himfelf  the  defence 
of  any  perfon's  eftate  as  a  truftee  {c). 

Many  of  the  incapacities  before  enumerated  as  belong- 
ing to  ^T^^r^l^^/^,  apply  equally  to  yi/^  corporations ;  thus, 
when  a  fmgle  perfon  who  is  a  fole  corporation  commits 
treafon  or  felony,  he  does  it  not  in  his  corporate^  but  in  his 
natural  capacity  ;  and  in  his  natural  capacity  alone  is  he 
fob]  eft  to  punifliment:  and  if  all  the  members  of  an  ag~ 
gregate  corporation,  under  pretence  of  holding  a  corpo- 
rate aflembly,  were  to  be  guilty  of  any  crime  of  which  a 
colleftive  body  of  men  may  be  phyfically  capable,  the 

{a)  Gilb.  Ufes  and  Tnifts.  ubi  fupra.  ct  vid.  2  Leon.  iii. 

(b)  Vid.  page  75.  (r )  Gilb.  Ufes  and  Trufts.  ubi  fupra. 

members 
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members  would,  as  individuals,  be  equally  fubje£i  to 
punifliment,  as  the  perfon  who  is  a  fole  corporation.— -The 
iame  obfervation  will  apply  to  other  incapacities. 

By  the  general  rule  of  the  common  law,  a  body  corpo- 
rate is  capable  of  taking  any  grant  of  property,  privileges, 
and  franchifes,  in  the  (ame  manner  as  private  perfons  (a)  ; 
but  with  refpe£l  to  the  capacity  of  taking  land,  there  is 
this  difference  between  a  corporation  aggregate,   and  a 
corporation  fole,  that  the  former  has  only  a  corp$rate  capa* 
city,  wi  therefore  as  a  colle£tive  number  of  perfons,  the 
members  of  it  cannot  take  lands  by  their  corporate  name, 
to  them  and  their  heirs,  but  only  to  diem  and  their  fuccef* 
fors  s  fole  corporations  have  two  capacities,  their  natural 
and  corporate,  and  may  therefore  take  either  to  them  and 
their  heirs,  or  to  them  and  their  fuoceflbrs.    But  the  law 
on  this  fubjedl,   refpe&ing  the  King,   diiFers  from  that 
reijpe^ling  any  other  fole  corporation  i  for  though,  like  the 
otbers,  he  has  both  a  natural  and  politic  capacity,  yet  in 
general  the  politic  capacity  prevails,  and  land  given  to  the 
King  and  his  heirs^  pafles  in  the  fame  manner  as  land  given 
to  him  and  his  fuccefTors;  for,  as  applied  to  the  King,  the 
wosd  ^^  heirs"  includes  fuoceflbrs,  and,  in  early  times,  the 
word  ^*  fucceflbrs'*  was  not  added  in  the  King's  grants  ; 
and  therefore  land  given  to  the  King  and  his  heirs,  defeends 
to  the  fame  perfon  who  fliall  afterwards  be  in  pofleffion  of 
the  regal  dignity,  though  by  the  courfe  of  law,  in  the  cafe 
of  common  perfons,  it  would  have  veiled  in  others :  thus, 
if  a  man  be  King  by  defcent  on  the  part  of  his  mother, 
and  purchafe  lands  to  him  and  his  heirs,  and  die  without 
iflue,  the  heir  on  the  part  of  his  mother,  who  has  the  dig- 
nity royal,  and  is  confequently  the  fucceflbr,  fhall  have  the 
land,  although  in  the  cafe  of  a  common  perfon^  it  would 

(a)  latt.  Rq>.  4<9)  xxz,  114. 

have 
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hav?  defcejad^d  to  the  heir  ob  the  part  o(  his  father.  Sb,  if 
bnd  be  given  tp  the  King  ssid  bis  heirs,  and  be  die  without 
iiTue,  leaving  a  After  of  the  whole  blood,  and  a  brother  of 
the  half  blood,  the  latter  fliall  have  the  land  as  fucceflbr, 
Apugb  in  the  cafe  of  a  common  perTon,  it  would  have  been 
inherited  by  the  fitter. — If  the  King  die  leaving  jpo  Ton,  but 
twp  daughters,  the  lands  he  had  to  him  and  his  heirs,  fhall 
go  to  the  eldeft,  though  iii  the  cafe  of  a  common  perfon, 
they  would  have  gone  to  both.  If  the  King  purchaie 
gavelkind  lands,  they  defcend  to  the  eldeft  (on  alone, 
though  in  the  cafe  of  a  common  perfon  they  would  have 
been  equally  divifible  among  all  the  fons :  But  if  land  in 
gavelkind  defcend  from  a  fubjefl,  to  the  King  and  his 
brother,  the  King  (hall  only  have  the  moiety;  yet,  if  die 
King  die,  leaving  two  fons,  his  moiety  ihall  not  defcend  to 
both  equally,  but  to  the  eldeft  fon  alone.  The  pofleffion  of 
the  Crown,  however,  of  lands  originally  gavelkind,  and  a 
contrary  courfe  of  defcent  while  they  continue  in  the  crown, 
only  fufpends  the  cuftom  and  does  not  deftroy  its  but  on  a 
reparation  by  grant  of  the  lands  to  a  fubje£l,  it  immedi- 
ately revives,  and  the  lands  are  again  partible  among  the 
males  (tf). 

It  feems>  if  the  King  be  remoyed«  and  another  family 
fucceed  to  the  crown>  that  lands  given  to  the  former  Kiing 
and  his  heirs>  would,  in  like  manner,  go  to  the  fucceflbr: 
and  if  a  perfon  purchafe  lands  to  him  and  his  heirs,  and 
afterwards  become  King>  the  law  is  ftill  the  fame  with  re- 
fpe£l  to  thefe  lands,  or  indeed  any  lands  he  pofTefled  by 
defcent  or  purchafe,  unlefs  fpecial  provifion  be  made  by 
aA  of  parliament,  as  was  done  in  the  cafe  of  the  Duchy 
of  Lancafter  in  the  time  of  Henry  the  fourth  (i). 

(<)  Vid.  Robinfon  on  Gavelkind^  68.         (b)  Vid.  PL  Com.  ssa. 
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Yet  land  may  be  intailed  on  the  King,  as  well  as  on  a 
fubjefi:,  and  then  it  (hall  go  in  defcent  to  the  particular 
heirs,  and  not  to  the  fucceflbr  who  happens  not  to  be  the 
particular  heir;  and  if  the  King  be  removed  from  the 
crown,  the  intailed  land  (hall  not  go  to  the  fucceflbr,  but 
continue  in  the  heir  pointed  out  by  the  entail;  and  the 
reafon  is,  that  the  King's  natural  capacity,  though  over- 
fliadowed  by  the  pre-eminence  of  his  political,  yet  ftill  fub- 
fifts  diftinft  from  it ;  and  he  who  gives  to  the  King,  may 
give  to  him  in  the  one  capacity  or  in  the  other,  and  a  gift 
in  tail  points  out  in  what  capacity  the  King  fhall  take  it> 
the  limitation  being  to  him  and  the  heirs  of  his  bbdy  (a). 

What  makes  this  difference  between  the  mode  of 
defcent  of  lands  to  the  King  and  any  other /ok  corporation 
the  more  remarkable,  is,  that  lands  given  to  the  latter,  and 
his  fucceflbrs,  are  intended  for  the  fupport  of  his  corporate 
dignity ;  but  lands  given  to  the  King,  though  defcending 
according  to  his  corporate  capacity,  are  not  confidered  as 
intended  for  the  fupport  of  his  kingly  dignity,  but  are  as 
mych  at  his  private  difpofal  as  the  private  property  of  any 
individual  is  at  the  difpofal  of  its  owner. 

The  capacity  of  aggregate  corporations  to  ^ke  pro- 
perty for  the  benefit  of  themfelves  and  fucceflbrs^  extend^ 
equa^y  to  pcrfonal  and  to  real  property :  but  it  is  a' gene- 
ral rule  that  no  chattel  fhall  go  in  fucceflion  in  the  cafe  of  a 
corporation  fole  {b) :  and  therefore  if  a  leafe  for  years  be 
granted  to  a  bifliop,  dean,  parfon,  vicar,  &c,  and  to  his 
fucceflbrs,  it  fliall  go  to  the  executor  and  not  to  the  fuc- 
ceflbr; fo,  if  a  man  be  bound  in  a  recognizance  or  obliga- 

(fl)  Vid,  Co.  Lit.  15, 1 6.  Plow.  112—151,  where  the  whole  fubje^l 
is  fully  difcuffed  5  and  Dyer  109,  pi.  11.    7  Mod.  78, 

iB)  Co.  Lit.  46  b.  4  Co.  65.  I  Rol.  515.  Dyer  48,  pi.  15.  Cro. 
^¥i  464. 

tion. 
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ffon,  to  any  fuch  fole  corporation,  the  executor  and  not  the 
fucceflbr  Ihall  have  itj  for  though  they  have  a  natural  and 
2i  corporate  capacity,  yet  the  latter  is  confined  to  real  pro- 
perty :  But  Lord  Coke  makes  a  diftinftion  between  the 
cafe  of  a  fole  corporation,  who  is  a  body  politic  by  prefcrip^ 
tion^  and  one  who  is  a  body  politic  by  cuftom^  and  cites  the 
cafe  of  the  chamberlain  of  London  as  an  example  of  the 
latter,  who  may  take  a  recognizance  to  himfelfandhis  fuc- 
ceiTors  in  truft  for  the  orphans :  But  the  reafon  does  not 
ieem  to  depend  f^  much  on  the  corporation  being  by  pre- 
icription  or  by  cuftom,  as  on  his  being  a  truftee  or  not,  and 
taking  for  his  own  benefit,  or  for  the  benefit  of  another. 
The  reafon  given  by  Blackftone  (a)  for  this  incapacity  of 
a  fole  corporation,  is,  that  fuch  moveable  property  is  liable 
to  be  loft  or  embezzled,  and  would  raife  a  multitude  of  dif- 
putes  between  the  fucceflbr  and  executor ;  which  the  law 
is  careful  to  avoid.  Perhaps  the  reafon  might  be  more  cor- 
redly  ftated  thuSj  that  the  law  has  appointed  a  revenue  in 
fee  to  be  the  only  fource  from  which  fole  corporations  are 
to  fupport  their  official  or  corporate  charafter,  and  that 
therefore  their^  fucceflbrs  have  no  intereft  in  any  chattel 
given  to  the  predeceflbr;  for  certainly  a  leafe  for  years 
given  to  a  corporation  fole,  and  his  fucceflbrs,  is  as  little 
likely  to  create  a  mifunderftanding  between  the  executor 
and  the  fuccefTor  as  a  gift  in  fee. 

If  a  toafter  of  an  hofpital,  or  any  fimilar  corporation^ 
recover  in  a  writ  of  annuity,  and  die,  the  fucceflbr  fhall  have 
the  arrears  and  not  his  executors  \  but  it  is  otherwife  in  the 
cafe  of  a  parfon,  for  there  the  executors  are  intitled  and  not 
the  fuccefTor;  and  the  reafon  of  the  difference  feems  to  be, 
that  the  parfon  is  intitled  to  the  annuity  for  his  own  benefit 
as  parfon,  and  therefore  the  arrears  incurred  in  his  life-time 


(tf)  I  Com.  477- 

belong 
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belong  to  his  perfomal  reprefetnatives ;  bat  the  niafter  of 
the  hofpital  is  intided  to  the  aimuity  <Aily  as  ttufte^  for  the 
benefit  of  his  houfe  (a). 

On  the  fame  principle,  if  a  rent  due  to  dean  and  chap- 
ter be  iit  arrear,  and  the  dean  die,  the  rent  belongs  to  the 
(ucceeding  dean  and  chapter;  if  rent  be  due  to  the  dean  in 
his  fble  corporate  capacity,  and  he  die,  it  ihall  go  to  his 
executors;  but  rent  on  aleafe  granted  by  a  fole  corpora- 
tion, accruing  after  the  death  of  the  predeceflbr,  fhall  go 
to  the  fucceflbr,  and  he  fhall  have  an  action  of  covenant 
ontheleafe(^}. 

The  charter  granted  to  the  college  of  phyficians,  and' 
confirmed  by  adl  of  parliament,  impofes  on  all  offenders 
in  pi;a£tifing  phyfic  in  London,  without  admiffion  by  the 
college,  a  penalty  of  5I.  per  month,  one  half  to  the  King 
and  the  other  to  the  prefident  and  college :  if  the  prefident' 
recover  in  debt  againft  an  offender  and  die,  the  fucceffor 
and  not  the  executor  (hall  have  a  (cire  fecias  on  this  judg- 
ment, becaufe  the  fucceflbr  recovers  as  due  to  himfelf  and 
the  college,  and  not  as  reprefenting  his  predeceflbr  (c). 

It  has  been  before  obferved,  that,  by  the  rule  of  the 
common  law,  a  corporation  has  an  equal  capacity  of  tak- 
ing property  with  a  private  perfon  (^/),  but  their  capacity 
to  take  landed  property,  is  fubje£l  to  fome  reflraints  im- 
pofed  by  ftatute,  of  which  it  is  neccflary  now  to  give  an 
account, — Thefe  reflraints  were  at  firfl  introduced  to  pre- 
vent the  effefts  of  too  great  ah  accumulation  of  land  by 
religious  houfes,  and  other  ecclefiaflics ;  and  the  flatutes' 
by  which  they  were  impofed,  have  been  called  flatutes  of 
martmain ;  a  name  which,  Sir  Edward  Coke,  after  enu- 

{a)  19  H.  6,  44-    Br.  Corpor.  z6.    i  R&l.  515. 

{b)  Dywr,  4^,  in  marg.    Carter,  i6. '  (r)  i  RoL  515. 

(<Q.  Vid.  ante  page. 

merating 
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merating  what  he  calls  &e  concdt9  of  other  writers,  at 
oribos  to  the  effedte  pKxlueed  by  alienation  to  lucb  bodies, 
obferving  th^  the  lands  were  (kid  ^*  to  come  to  dead  hands 
as.  fio  the  Lord's,  fpr  that  by  alienation  in  mortmain,  they 
loft  wholly  their  efi:heat»  and  other  incidents,  and  beoauie' 
a  dead  hand  yicldeth  no  ferviqe"  («).  But  Mr.  Juftice 
Blackflone  obferves,  that  this  appellatidn  arofb  moff  pro»- 
ifihlf'  fromi  this^cir^umftance,  that  thefe  purchafes^  being- 
made  by  ecclefiaftical  bodies,  of  which  the  members,  being- 
profeiied,  were  reckoned  dead  perfons  in  law,  land  holdeir 
by  them  might  with  great  propriety  be  laid  to  be  held' 
in.  martua-  manu  {b)  • 

A£CORj}iNC>  to  the  ftri£biefs.  of  die  feudal  fyftem,  ai 
loilal.CQidd  notralienate  his  fief  without  the  confent  of  his. 
lord ;  but  this  con&nt  was  not  more  neceflary  in  the  cafe 
of  an.  alienation  ta  a.  rdligious  houfe,  than  in  that  of  aa. 
alienation  taa  common  perfon,  and,  when,  this  ftridbiefti 
began  to  be  relaxed  in  the  latter  cafe,  it  feems  to  have, 
been,  equally  relaxed  in  the  former:  for.  BnuSkui  tells,  us^. 
*^that:  a\  gift:  might  he.  made  to  retigious  mentis  well  as;  to 
others. who  were  capable  of  a  gift,  unle&  the  owner  of  the 
land  wasxeftrained  from  alienating  to  them,  by  an  expre& 
exception  to  his  power  of  alienation,  in  the  charter  by 
which  he  held  the. land;'.'  and  he  adds,  ^^  that  no  reafon  or 
neceility  induced^  prohibition  with  refpeA  to  them,  ex- 
cept the  form  of  the  original  gift''(r).  And  Lord  Coke 
tells  us  that  he  ha$  feen  many  charters  with  fuch  claufes  of 

{a)  Co.  Lit.  2  b.  (Jj)  I  Bl.  Com,  479. 

(r)  Item  fieri  poterit  d6natio,  tarn  viris  religiofis  quam  aliis  quibus 
darl  poterit— nifi  modus  donationis  inducat  contrarium;  feilket  quod 
licitum  (it  donatorio  rem  datam  dare  cui  voluerit,^  excq>ti$  "^s  4«]igio-» 
iis— et  quod  talibus  perfonis  dari  non  poterit  (icut  altisi. nulla ratio.vel: 
neceflitas  illud  inducit  nifi  tantum  modus  donationis«  Braft*  f.  13. 
a.  v«  finem. 
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exception  {a).    But  the  frequent  tntrodu6l;ion  of  fuch 
daufes  into  the  charters  of  infeofFment,  while  it  proves 
the  freedom  of  alienation  to  religious  houies,  where  no 
fuch  reftraint  was  exprcfsly  impofed,  proves  at  the  fame 
time,  that  many  inconveniences  were  felt  from  the  indul- 
gence of  that  freedom-    By  the  lands  being  thus  vetted  in 
tenants  who  could  never  be  attainted  or  die,  the  lords  loft 
tile  feudal  cafualties  of  wardfhip,  efcheat,  relief,  non-entry, 
and  the  like,  and  the  military  fervice  of  the  country  de- 
cayed.— The  precaution  of  individuals  was  found  unable 
to  meet  the  ingenuity  of  the  clergy ;  for  whenever  fuch 
clauies  of  exception  ftood  in  their  way,  it  appears  that,  as 
die  forfeiture  for  fuch  alienations  accrued,  in  the  iirft  place, 
to  the  immediate  lord  of  the  fee,  t^e  tenant  who  meant  to 
alienate,  firft  conveyed  his  lands  to  the  religious  houfe, 
and  inftantly  took  them  back  again  to  hold  them  as  tenant ' 
to  it;  and  then,  under  pretext  of  fome  forfeiture,  furren- 
der,  or  efcheat,  the  fociety  entered  into  thofe  lands  in  right ' 
of  their  newly  acquired  feigniory,  as  immediate  lords  of 
tiie  fee  :  and  the  inftantaneous  feifin  in  the  houfe  by  means 
of  the  conveyance  to  it,  was  probably  not  confidered  as  a 
forfeiture  to  the  original  lord  (B),    This  is  rendered  pro- 
bable from  the  ternis  in  which  the  firft,  ftatute  of  mort- 
main is  expreffed  (f )>  by  which  it  is  provided  "that  no 
one  in  future  fhould  give  his  lands  to  a  religiaus  houfe^  and 
take  them  back  again  to  be  held  of  the  fame  houfe ;  and,  on 
the  other  hand,  it  llhould  not  be  lawful  for  any  religious 
houfe  to  take  the  lands  of  any  one,  in  order  to  give  them 
back  to  him  to  be  held  of  that  houfe  j  and  if  any  one  ftiould 
be  convided  oifo  giving  his  land  to  a  religious  houfe,  the 
gift  fhould  be  void,  and  the  land  fliould  be  forfeited  to  the 
lord  of  the  fee/' 

{d)  %  Inft.  75.  .  (^)  2  BI.  Com.  269. 

(0  9  H»  3,  c.  35,    Magna  Charta. 
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Notwithstanding  this  general  prohibition,  it  feems 
to  have  been  underftood,  that  if  the  chief  lord,  of  whom 
the  land  was  immediately  holden,  gave  a  licence  for  aliena- 
tion to  a  religious  houfe,  the  forfeiture  fliould  not  be  in- 
curred ;  for,  in  the  recital  of  the  next  ftatute  on  the  fub- 
je6l(tf},  it  is  complained,  that  ^^  notwithftanding  it  h^d 
been  provided,  that  religious  men  fhould  not  enter  into 
the  fees  of  any,  without  the  licence  and  will  of  the  chief 
lord  of  whom  fuch  fees  were  immediately  holden,  yet  fuch 
religious  men  had  entered  as  well  into  their  own  fees,  as 
into  the  fees  of  other  men,  appropriating  and  buying  them, 
and  fometimes  receiving  them  of  the  gift  of  others,  by 
which  the  fervices  which  were  due  for  fuch  fees,  and  which 
at  the  beginning  were  provided  for  the  defence  of  the 
realm,  were  wrongfully  withdrawn,  and  the  chief  lords 
loft  their  efcheats." 

It  appears  from  this,  that  thefe  religious  focieties,  in 
order  to  elude  the  firft  ftatute,  had  made  it  a  pradlice  to 
purchafe  land  held  of  themfelves ;  and  the  ena£ling  clauie 
of  the  prefent,  fhews,  that  one  of  their  contrivances^ 
when  they  could  not  obtain  the  licence  of  the  chief  lord 
for  an  alienation  in  fee,  was  to  take  leafes  from  the  tenant 
for  long  terms  of  years ;  a  pradlice  which  was  foon  felt  to 
be  produ£tive  of  inconveniencies  of  the  fame  kind ;  and, 
as  the  exprefs  words  of  the  firft  ftatute  only  prohibited 
alienation  to  religious  houfes, — bifliops,  parfons,  i^nd  other 
fole  corporations  ecclefiaftical,  conceived  that  the  prohi- 
bition did  not  extend  to  them  {b). 

To  remedy  thefe  mifchiefs,  it  was  ordained,  that  no  per- 
fony  religious  or  other^  whatever,  fliould  prefume  to  bijy 
or  fell,  or  receive  from  any  one,  under  colour  of  gift  or 
leaje^  or  of  any  other  title  whatever,  or  by  any  mean,  art^ 

(fl)  7  Ed,  I.  ft.  a.  (h)  alnft.75. 
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or  device,  to  appropriate  to  himfelf  any  lands  or  tenements, 
by  which  they  fliould  come  into  mortmain,  under,  pain  of 
forfeiture  ;  and  to  enforce  the  obfervance  of  this  ordinance, 
it  was  provided,  that  in  cafe  of  fuch  alienation,  the  King^ 
and  other  immediate  chief  lords  of  a  fee  fo  alienated,  (hould 
be  at  liberty,  within  a  year  from  the  time  of  fuch  aliena- 
tion, to  enter' and  hold  it  in  fee  as  an  inheritance ;  and  if 
the  immediate  chief  lord  did  not  enter  within  the  year, 
then  the  next  mediate  chief  lord  might  enter  within  half  a 
year  next  following;  and  fo  every  next  mediate  lord  might 
do,  in  cafe  of  default  by  the  lord  preceding  -,  and  if  all  the 
chief  lords  who  were  of  full  age,  within  the  four  feas,  and 
out  of  prifon,  fliould  for  one  year  be  negligent  or  remifs 
in  that  behalf,  the  King  might,  immediately  after  the  year 
compleatfrpm  the  time  of  the  purchafe,  gift,  o^  other  ap- 
propriation, take  the  lands  into  his  own  hands,  and  infeofF 
others  in  them,  under  certain  fervices  for  the  defence  of  the 
realm,  faving  to  the  intermediate  lords  their  wardfliips, 
efcheats,  and  other  incidents  (<?). 

There  feems  to  be  fome  inaccuracy  in  the  latter  part  of 
this  ftatute,  with  refpedl  to  the  time  of  the  King's  entry 
into  lands  held  of  intermediate  lords :  where  it  is  faid  in 
the  firft  part,  "  that  the  King  is  to  enter  within  a  year," 
this  evidently  applies  to  the  cafe  where  the  lands  alienated 
were  held  immediately  of  himfelf:  but  it  is  faid,  "  that 
where  all  the  intermediate  chief  lords  negledled  to  enter 
within  their  refpeftive  times,  the  King  might  enter  im- 
mediately  after  the  year  compleat."  this  can  only  apply 
where  there  was  but  one  lord  between  the  King  and  the 
tenant  who  alienated. 

Under  this  ftatute  it  has  been  held,  that  if  th6re  were 
lord,  and  an  abbot  tenant,  and  the  lord  releafed  to  the  ab- 

(a)  7  Ed.  I,  £i.  a.    21  Ed.  3,  18.  b. 
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bot  his  feigniory,  this  was  mortmain,  and  the  lord  para* 
mount  ffaould  have  the  feigniory  by  force  of  the  ftatute  (a). 
So,  a  grant  of  a  rent  to  an  abbot  and  his  fucceflbrs  was 
mortmain  under  this  ftatute  j  for  the  words  are  not  con- 
fined to  lands,  but.  prohibit  the  alienation  of  lands  and 
tenements  (i). 

So,  if  an  abbot  had  been  feifed  in  fee,  in  his  own  right, 
of  an  advowfon,  it  would  have  been  mortmain,  if  he  had 
appropriated  it  to  him  and  his  fucceflbrs. — The  fame  ob- 
fervation  applies  to  a  fimilar  appropriation  by  a  bifliop  (c). 
If  an  abbot,  or  a  dean  and  chapter,,  had  a  rent  in 
fee  ifluing  out  of  lands,  and  the  tenant  of  the  lands  had 
granted  by  his  deed,  that  they  and  their  fucceflbrs  fhould 
diftrain  for  that  rent  in  other  lands ;  this  would  alfo  have 
been  conftrued  to  be  within  the  ftatute  (d). 

If  the  villain  of  an  abbot  or  prior  had  purchafed  lands  or 
tenements  in  fee,  the  abbot  or  prior  could  not  enter  into 
them  without  licence ;  or  if  he  did,  he  would  have  in- 
curred a  forfeiture  in  mortmain  [e). 

Notwithstanding  this  ftatute,  however,  it  has  been 
faid,  that  bv  the  cuftom  of  London  a  man  might  have  de- 
vifed  in  mortmain,  becaufe  by  fubfequent  ftatutes  their  cuf- 
toms  are  con6rmed  {/), 

It  might  have  been  fuppofed  that  the  provifions  of  this 
ftatute  would  have  been  fuflicient  to  accomplifh  the  pur- 
pofe  for  which  it  was  intended ;  but  the  refources  of  eccle- 
fiaftical  ingenuity  were  not  yet  exhaufted. — They  began 
now,  by  collufion  with  the  tenant  of  the  land  which  was 
intended  to  be  appropriated  to  them  in  mortmain,  to  fet  up 
a  tide  to  it  in  a  fidlitious  fuit,  to  which  the  tenant  did  i>ot 

(a)  F.  N.  B.  223  I.  cited  7  Co.  (39)  38.  a. 

(by  F.  N.  B.  «i3.  B.  (0  Id.  ai3.  H.  (J)  Id.  224.  G. 

(e)  Id.  224.  D.  (/)  2  Bulftr.  187. 
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appear,  on  which  judgment  palled  againft  him  by  default ; 
and  the  judges  held  that  thefe  religious  and  ecclefiaftical 
perfons  did  not  thus  acquire  the  land  by  '^  title  of  gift  or 
alienation,'*  and  that  recovery  by  fuch  a  fuit  was  not  with- 
in the  general  words  of  the  flatute,  ''  by  any  other  mean^ 
art,  or  device;"  becaufe  recoveries  being  profecuted  in 
courfe  of  law,  were,  by  law^  prefumed  to  be  juft  and 
lawful  (a). 

This  g^ve  rife  to  the  ftatute  of  the  13  Ed.  i.e.  32,  by 
which,  after  a  recital,,  that  ^  religious  (^)  men  and  other 
ecclefiaflical  perfons  had  impleaded  men,,  and.  that  the  im- 
pleaded made  default,  by  which  they  loft  the  tenements,, 
becaufe  the  juftices  had  hitherto  been  of  opinion,  that  in 
cafes  where,  by  means  of  the  ftatute,  the  demandant  could 
npt  obtain  feifin  of  the  land  by  title  or  gift,  or  other  alien- 
ation, yet  he  (hould  by  reafon  of  the  default,  and  fo  the 
ftatute  was  eluded,*   it  was  enaSed,  "  that  in  fuch  cafes^ 
after  default  made,  it  fliould  be  inquired  by  the  country^ 
whether  the  demandant  had  right  in  the  thing  demanded 
or  not  i  if  it  was  found  that  he  bad  right,  judgment  fliouId 
pafs  for  him,  and  he  ftiould  recover  feifin  j  and  if  he  had 
no  right,,  the  land  fhould  accrue  to  the  next  lord  of  the 
fee,  if  he  demanded  it  within  a  year  from  the  time  of  the 
inqueft  taken;    and  if  he  did  not  demand  it  within  the 
year,  it  (hould  accrue  to  the  next  lord  above,  if  he  de- 
manded it  within  half  a  year ;  and  that,  in  the  fame  man-  * 
ner,  every  lord  fliould  have  the  fpace  of  half  a  year  to  de- 
mand it  fuccefEvely,  till  it  came  to  the  King^  ta  whom  at 
length,  through  default  of  other  lords,   the  lands  (hould 

(a)  %  Inft.  75.  429. 

{b)  It  appears  by  the  tenor  of  all  thefe  ftatutes,  that  the  term  "  re- 
ligious^* was  iiied  to  denote  the  re^lar  clergy^  in  oppoiltion  to  the 
fecular. 

accrue*. 
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^crue.  That  the  jurors  of  the  inque^  might  be  chal- 
Icnged,  by  each  of  the  chief  lords  of  the  fees,  and,  on  be- ' 
half  of  the  King,  by  any  one  that  chofe;  and  that  after 
the  judgment  given,  the  land  fliould  remain  clear  in  the 
King's  hands,  until  it  were  deraigned  by  the  demandant, 
or  fome  other  chief  lord,  and  the  fheriff  fliould  be  charged 
-to  anfwer  for  it  at  the  exchequer." 

It  was  held,  that  all  2i&\ons  brought  for  any  lands  or 
tenements,  in  which  a  freehold,  inheritance,  or  long  term 
of  years  was  to  be  recovered,  a  praecipe  quod  reddat,  a 
quare^  impedit,  a  writ  of  right  of  ward,  cjeftione  firma?, 
quare  ejecit  infra  terminum,  warrantia  charts,  a  covenant 
to  levy  a  fine  and  execution  by  elegit,  ftatute  merchant,  or 
ftatute  ftaple,  were  within  this  ftatute  (a). 

It  was  conftrued  to  extend  to/bme  who  were  not  parties 
to  the  writ ;  as  to  the  vouchee  and  tenant  by  receipt,  and 
the  like  j  and  to  the  cafe  where  the  religious  or  ecclefiaf-, 
tical  perfon  was  tenant  or  defendant,  as  well  as  to  the  cafe 
where  he  was  demandant  or  plaintiff;  and  not  only  to  the 
<:afe  of  judgment  by  default,  but  to  judgment  after  verdifl: 
on  iflue  joined,  judgment  by  confeffion,  nildicit^  and  on 
demurrer. 

This  ftatute  gave  rife  to  a  judicial  writ,  where  judg- 
ment was  obtained  in  any  other  cafe  than  after  verdift,  and 
which,  from  one  of.  the  duties  prefcribed  to  the  jury  who 
were  to  be  returned  in  confequence  of  it,  was  called  quale 
jus  {b).  After  reciting  the  recovery,  and  the  fufpicion  of 
fraud,  it  commanded  the  flierifF  to  return  a  jury  to  inquire 
what  right  the  religious  perfon  had  in  the  tenements  reco- 
vered, which  of  his  predeceflbrs  had  been  feifed  of  them  as  in 
right  of  his  church,  and  what  was  the  annual  value.    The 

{a)  2  Inft.  429. 

ih)  Quale  ju^  idem  abbas  habuit  In  prsedi^o  mefTuagio. 

G  3  ftieriff 


g6  THE    LAW 

IherifF  was,  in  the  mean  time,  commanded  to  feize  the 
tenements  in.queftlon  into  the  King^s  hands,  and  to  an- 
fwer  for  the  ifTues  at  the  exchequer ;  and  to  give  notice 
to  the  chief  lords,  mediate  and  immediate,  of  the  fee,  that 
they  might  attend,  if  they  thought  proper,  at  the  inqueft 
to  betaken(<7). 

Where  iflue  was  joined,  the  jury  were  to  inquire  not 
only  of  the  fa£b  put  in  ifTue,  but  likewife  of  the  collu- 
fion,  afid  if  they  negle£bed  to  do  the  latter,  zfpecial  writ 
was  to  ifTue  exprefsly  for  that  purpofe  {b). 

About  the  beginning  of  the  12th  century  two  religious 
orders  were  eftabliihed  under  the  name  of  Knights  Tem- 
plars and  Knights  Hofpitallers,  and  foon  acquired  large 
poileiHons  and  revenues  all  over  chriftendom,  but  more  ef- 
pecially  in  England.  They  had  the  addrefs  too,  to  obtain, 
not  only  for  themfelves,  but  alfo  for  their  tenants  and 
&rmers,  many  important  privileges  and  immunities; 
among  others,  to  be  free  from  tenths  and  fifteenths  to  be 
paid  to  the  King,  to  be  difcharged  of  purveyance,  not  to 
be  fued  for  any  ecclefiaftical  caufe  before  the  ordinary,  but 
before  the  conservators  of  their  own  privileges,  •^^^'Thc  knights 
being  diftinguiflied  by  the  fign  of  the  crofs,  it  became  a 
pra<Sbice  with  their  tenants  to  ereft  crofles  on  their  houfes 
and  lands,  that  their  privileges  might  not  be  invaded.  The 
tenants  of  other  )ord«,  in  order  to  participate  with  them 
in  thefe  advantages,  began  to  fet  up  crofles  on  their  lands 
and  houfes,  as  if  they  had  alfo  been  tenants  of  thefe 
orders  {c). 

To  remedy  the  evils  arifing  from  this  prafticc,  it  was 
cnafted  (rf),  that  the  lands  on  which  crofTes  Ihould  be  fet 
up  with  a  view  to  defraud  the  King  or  other  lords  of  their 

(tf)  Vid.  Regift.  Judic.  16,  17.     %  Inft.  429. 

(b)  %  Inft.  430.  (r)  Id.  431,  a.  (</)  13  £<!•  >»  ^'  33- 
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ferviccs,  fhould  be  forfeited  in  the  fame  manner  as  had 
been  provided  for  lands  alienated  in  mortmain. 

At  common  law,  when  a  tenant  made  a  feoffment  ge- 
nerally, without  fpecifying  the  tenure  by  which  the  feoffee 
was  to  hold  the  land,  it  was  underftood,  that  he  was  to  hold 
it  of  the  feoffor  by  the  fame  fervices  by  which  the  latter 
held  it  of  his  lord  {a). — When  fuch  alienations  were  firft 
introduced,  no  confiderable  degree  of  inconvenience  was 
felt  by  the  lord,  becaufe  the  origrnal  vaflal  remained  flill 
liable  for  the  fervices,  and  diftrefs  might  be  taken  for  them 
on  the  whole  of  the  land :  but  when  the  rear  vaffal  had 
long  poffeffed  his  feud,  and  held  it  of  another,  he  began  to 
think  he  had  a  connedlion  only  with  that  other,  and  none 
with  the  original  lord.  This  perfuafion  of  the  rear  vaffais 
gained  ground,  and  the  fuperior  lords  came  in  the  end  to  be 
deprived  of  their  fervices  and  emoluments. 

To  remedy  this  inconvenience,  and  to  reconcile  the 
jarring  interefts  of  lords  and  vaffais,  while  the  latter  were 
eager  to  affert  their  power  of  alienation,  and  the  former 
complained  that  they  were  ftripped  of  their  ancient  rights, 
the  ftatute  of  quia  tmpUres  {b)  was  made,  which  enafted 
in  favour  of  the  vaffais,  that  they  might  alienate  the  whole 
or  any  part  of  their  land  as  they  pleafed ;  and  in  favour  of 
the  fuperior  lords,  that  the  lands  fo  alienated  {hould  be  held 
of  them  and  not  of  the  alienors  (c). 

But  it  wasexprefsly  provided,  that  this  liberty  fhould 
not  extend  to  alienation  in  mortmain  {d). 

Whether  the  King's  licence  to  alienate  in  mortmain, 
was  originally  neceffary  in  any  cafe,  but  where  the  tene- 
ments to  be  alienated  were  held  immediately  of  himfelf, 

» 

{a)  1  Inft.  501.  {b)  18  Ed.  I,  c.  I. 

(0  Vid.  this  fubjeft  ably  handled  in  Dab-yraple's  feudal  tenures, 
^4>  85>  &c,  {d)  18  Ed.  I.  c.  3, 
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does  not  very  clearly  appear, — It  is  indeed  prefumed,  from 
the  intereft  the  King  muft  have  had  as  ultimate  lord  of 
every  fee,  that  his  licence  was  neceflary  in  all  cafes,  even 
fo  early  as  fixty  yearsf  before  the  Norman  conqueft  (tf). 
And  it  is  faid  that  the  neceflity  of  it  was  acknowledged  by 
the  conftltQtions  of  Clarendon  in  refpedl  of  advowfons  (b) : 
but  the  paflage,  from  which  this  conclufion  is  drawn,  ap- 
plies manifeftly  only  to  the  cafe  of  advowfons  belonging 
to  the  King's  immediate  tenant  {c). 

If  we  may  judge  from  the  tenor  of  the  former  ftatutes, 
it  is  probable,  that  till  the  9th  of  Henry  the  third,  nei- 
ther the  licence  of  the  King  nor  of  other  fuperior  lords 
was  neceflary  for  an  aliei^ation  in  mortmain,  in  any  cafe 
where  it  would  not  have  been  neceflary  to  alienate  to  a 
common  perfon,  except  where  there  was  an  exprefs  claufe 
of  reftriftion  in  the  original  charter  of  infeofFment.  The 
words  of  that  ilatute  feem  to  imply  a  general  prohibition  in 
fevour  of  the  immediate  lord  of  the  fee ;  but  as  every  man 
may  difpenfe  with  a  forfeiture  intended  for  his  own  be- 
nefit (i),  it  feems,  that  riotwithflanding  this  ftatute,  an 
alienation  in  mortmain  was  lawful,  if  made  with  the 
licence  of  the  immediate  lord,  whether  that  lord  was  the 
King  or  a  fubjeft;  and  the  complaint  of  the  preamble  of 
the  next  ftatute,  does  not  extend  to  an  alienation  without 
the  licence  of  any  other :  it  complains  indeed  of  a  praAice, 
againft  which  the  firft  ftatute  had  made  no  provifion,  the 
entry  of  religious  men  into  fees  holden  of  themfelves  ; 
from  which  it  is  manifeft,  that  the  general  intereft  of  the 

{a)  Selden.  Jan.  Angl.  1.  2.  f.  452  cited,  Bl.  Com.  269. 

(Jj)  Id  Ibid,  (r)  Eccleiise  de  feudo  Domini  Regis  non  podint  in per^ 
petuum  dari  abfque  afTenfu  et  conceflione  ipfius.    Wiikins.  331,  323, 

(^)  Alienatio  licet  prohibeatui*,  confenfu  tamen  omnium,  in  quo- 
rum favorem  prohibita  eft,  poteft  fieri,  ct  quilibct  poteft  renunciarc 
juri  pro  fe  introdu6lo.    Co.  Litu  99.  a. 

community 
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comtnunity  began  to  be  confidered  as  equally  endangered 
by  thefe  appropriations,  as  the  particular  interefts  of  the 
lords.  The  enading  part  of  this  fecond  ftatute  therefore, 
not  only  prohibits  abfolutely  all  the  pra£lices  complained  of, 
but  makes  a  provifion  for  the  entry  of  the  King  in  default 
of  all  the  other  lords.— From  this  time,  therefore,  we  may 
fuppofe,  that  if  an  alienation  in  mortmain  was  permitted 
at  all,  It  muft  have  been  in  confequence  of  a  licence  not 
only  from  the  immediate  lord,  but  from  all  the  mediattXoiiSy 
and  from  the  King.— A  regular  form  of  proceeding  began 
now  to  be  ufed  in  applying  for  this  licence ;  and  at  length 
the  ftatute  of  27  Ed.  i.  ft.  2,  enaded,  '^that  men  of  re- 
ligion who  would  purchafe  lands  or  tenements  in  mortmain, 
ihould  have  writs  out  of  chancery  to  enquire  upon  the 
points  accuftomed  in  all  things ;  and  that  inquefts  of  lands 
or  tenements  that  were  worth  yearly  more  than  twenty 
fliillings  by  extent,  fliould  be  returned  into  the  exchequer, 
and  a  iine  made  there  if  the  inqueft  pafTed  for  the  purchafer ; 
and  that  it  fiiould  afterwards  be  certified  to  the  chancellor, 
or  his  deputy,  that  he  fliould  take  reafonable  fine,  and  after- 
wards make  delivery.'* 

It  is  probable  that,  in  confequence  of  this  ftatute,  the 
licence  of  the  King  came  to  be  confidered  as  of  the  prin- 
cipal importance,  and  that  the  interefts  of  the  mefne  lords 
began  to  be  overlooked,  which  gave  rife  to  the  ftatute  34 
Ed.  I.  ft.  3,  by  which  it  was  ena£led  "that  where  there 
were  any  mefne  lords,  nothing  fl[iould  be  done  in  purfuanoe 
of  the  former  ftatute,  unlefs  the  religious  perfons  could 
fliew  to  the  King  the  aflent  of  fuch  lords,  under  their  pa- 
tents, fealed  with  their  feals,  and  that  nothing  fliould  pais 
where  the  donor  referved  nothing  to  himfelf  s  or  where  in- 
quifitions.  were  made  without  warrant,  that  is,  without  the 
•riginal  writ  being  returned  with  the  inqueft,  and  unlefi 

the 
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the  original  writ  made  mention  of  every  thing  required  by 
the  new  ordinance  devifed  by  the  King."  This  new  ordi- 
nance was  the  ftatute  immediately  preceding. 

The  writ  to  which  thefe  ftatutes  refer,  fromaclauie  in 
it  expreffing  the  object  it  had  principally  in  view,  was  called 
the  writ  of  ai  quod  damnum:  from  the  words  of  the  fta- 
tutes, it  is  not  improbable  that  it  exifted  at  common  law> 
and  that  they  were  intended  to  enforce  a  more  ftrid  at- 
tention to  all  the  obje£ls  of  inquriy  which  it  pointed  out. 
It  was  dire^d  to  the  King's  efcfaeator  for  the  county  in 
which  the  lands  dr  tenements  lay,  which  were  intended  to 
be  alienated  in  mortmain  \  and  commanded  him,  byr  the  oath 
of  good  and  lawful  men,  diligently  to  enquire,  whether  it 
would  or  would  not  be  to  the  damage  or  prejudice  of  the 
King  or  of  others,  that  the  King  (hould  grant  to  the  perfon 
who  had  fued  out  the  writ^  the  liberty  of  alienating  to  the 
particular  corporation,  whether  fole  or  aggregate,  to  which 
the  alienation  was  to  be  made,  the  particular  lands  or  te- 
nements  defcribed  in  the  writ;  and,  if  it  ihould  appear  to 
be  to  the  damage  or  prejudice  of  the  King  or  of  others^ 
dien  to  what  extent;  and  of  whom,  by  what  tenure,  and 
by  what  fervices  the  lands  or  tenements  were  holden^ 
what  was  their  real  annual  value  ;  and  who  were  the  mefne 
lords  between  the  King  and  the  tenant  who  intended  to 
alienate ;  what  lands  and  tenements  would  remain  to  the 
tenant  after  the  intended  alienation,  where  they  were  fitu- 
a.ted,  of  whom,  by  what  tenure,  and  by  what  fervices  they 
were  held,  and  what  was  th^  real  annual  value ;  and 
if  lands  and  tenements  would  remain  to  him,  whether 
tfaefe  would  be  fufEcient  to  enable  him  to  perform  all  the 
fervices  which  were  due,  as  well  for  the  lands  and  tene- 
ments intended  to  be  alienated,  as  for  what  fliould  remain 
to  him  after  the  alienation ;  and  to  fupport  all  the  burthens 

which 
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which  he  then  bore  or  was  accuftomed  to  bear,  as  In  fuit 
of  court,  view  of  frankpledge^  ^ds,  taillages,  watchings, 
fines,  redemptions,  amercements,  contributions,  and  all 
other  burthens  whatever;  and  whether  he  could  be  put 
upon  ai&zes,  juries,  and  other  inquifitions,  in  the  (anve 
manner  as  before  the  intended  alienatioQ. 

It  then  commanded  that  the  writ  ihould  be  returned, 
together  with  the  inquifition  certified,  into  the  chancery, 
under  the  feals  of  theefcheator,  and. of  the  jurors  by  i;^om 
the  inquifition  was  found  (a). 

The  courfe  of  proceeding  appears  to  have  been,  that 
the  tenant  who  intended  to  alienate  in  mortmain,  firfl  ap- 
plied for  leave  from  the  King,  to  fue  out  the  writ,  and  then 
after  the  return  of  it  by  the  efcheator,  if  the  inquifition 
was  in  favour  of  the  alienation,  he  obtained  letters  patent 
of  licence  from  the  King  and  from  the  intermediate  lords  : 
but  thefe  could  not  vary  from  the  fubftance  of  the  particu- 
lars rehearfed  in  the  writ  (&}• 

If  one  abbot  wifhed  to  give  lands  or  tenements  in  mort- 
main to  another  abbot  or  prior,  or  to  any  other  body  cor- 
porate,  though  they  were  in  mortmain  before,  yet  he 
could  not  do  it  without  the  King's  licence,  in  confequence 
of  the  writ  of  ad  quod  damnum :  but  the  writ  was  not  to 
contain  the  claufe  which  related  to  the  ability  of  the 
alienor  to  be  put  upon  affizes,  nor  that  which  was  to 
guard  againft  the  country  being  injured  by  the  aliena- 
tion (f  )• 

If  a  man  devifed  lands  or  rents  to  his^  executors  and 
to  their  heirs,  to  difpofe  according  to  his  will,  and  after- 
wards nude  his  will  commanding  them  to  give  the.fame  in 

(a)  Vid.  Reg.  orig.  047,  a.  F.  N.  S*  *»»• 

(b)  F.  N.  B.  ft2i.  O.  004.  C.  D. 

(c)  F.  N.  B.  £22.  D.    Reg.  orig.  ft47>  b. 

mortmain; 
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mortmain ;  they  could  not  execute  the  commandment  of 
the  will  without  the  King's  licence,  in  confequence  of  an 
inquifltton  returned  on  a  writ  of  ad  quod  damnum  [a). 

And  if  a  man  wilhed  to  exchange  lands,  tenements,  or 
rents  with  an  abbot,  or  other  body  corporate,  he  could 
not  do  it  without  fuing  forth  this  writ ;  in  which  both  the 
lands  which  were  to  be  given,  and  thofe  which  were  to  be 
takbn  in  exchange,  muft  have  been  particularly  defcribed(^). 

Thouh  the  ftatute  of  34.  Ed.  i.  ft.  3,  had  provided  for 
the  interefts  of  the  mefne  lords,  yet,  by  the  gradual  ope- 
ration of  the  ftatute  of  quia  emptores^  and  other  caufes, 
ihefc  had  become  of  fo  little  importance,  that  the  King's 
licence  to  alienate  in  mortmain,  began  to  be  confidered  in 
the  light  of  a  peculiar  prerogative ;  which  feems  to  be  ad- 
mitted by  a  ftatute  of  Edward  the  third  {c\  by  which  it  is 
provided,  that  ''if  prelates,  clerks  beneficed,  or  religious 
people,  who  had  purchafed  lands  in  mortmain,  fhould  be 
impeached  on  that  account  before  the  juftices,  and  (hould 
fliew  the  King*s  charter  of  licence,  and  procefs  on  it,  by 
an  inqueft  of  ad  quod  damnum^  or  that  it  had  been  by  the 
King's  grace,  or  by  fine,  they  fliould  be  freely  left  iu 
peace  without  being  further  impeached  for  the  fame  pur- 
chafe  ;  and  if  they  could  not  fufficiently  fhew,  that  they 
had  entered  by  due  procefs  after  licence  to  them  granted 
in  general  or  in  fpecial,  they  fhould  be  admitted  to  make  a 
convenient  fine  for  the  fame,  and  that  the  inquiry  (hould 
ccafe." 

The  ftatute  of  quia  emptoreshdYing  exprefsly  provided 
that  the  free  power  of  alienation  thereby  given,  ihould  not 
enable  any  one  to  give  his  lands  or  tenements  in  mortmain^ 
it  became  a  pra6lice  to  infert,  in  all  licences  to  make  fuch 

(tf)  F.  N.  B.  114.  F.  (Jb)  Id.  «»3.  E. 

(0  1%  Ed.  3,  ft.  3.  C.3 

alienation. 
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alienation,  a  claufe  of  non  obftanU  applying  to  that  fiatute, 
as  well  as  to  the  ftatute  of  mortmain ;  though  it  is  con-  ^ 
ceived,  that  fuch  claufes  were  not  neceflary  {a) :  but  when 
they  had  once  been  introduced,  their  operation  was  fuch, 
that,  that  which  was  at  firft  manifeftly  only  a  rcmiffion  of 
a  forfeiture  by  thofe  who  were  intitled  to  take  advantage  of 
it,  began  to  be  confidered  as  a  power  to  difpenfe  with  the 
exifting  law  of  the  country ;  and  Fitzherbert  {b)  tells  us, 
that  in  his  time  (c ),  the  common  experience  was,  that  thofe 
who  would  purchafe  leave  to  alienate  in  mortmain,  did  not 
fue  out  the  writ  of  ad  quod  damnum  \  but  obtained  the  in* 
fertion  of  a  claufe  at  the  end  of  the  King's  letters  patent 
of  licence,  which  difpenfed  with  the  neceffity  of  the  writ^ 
and  of  all  other  ceremonies  whatever :  he  adds,  indeed, 
that  it  feemed  doubtful  whether  fuch  patents  were  good  or 
not,  if  it  were  evidently  proved  that  they  were  prejudi- 
cial to  the  interefts  of  the  King  or  of  others. 

However,  the  pretended  power  of  fufpcnding  ftatutes 
by  the  royal  authority,  having,  at  the  time  of  the  revolu- 
tion, been  declared  illegal,  and  the  intereft  of  mefne  lords 
having  at  length  been  reduced  almoft  to  a  ihadow,  it  was 
thought  prudent  to  confirm,  by  a<£l  of  parliament,  the 
King's  power  of  granting  licences  in  mortmain,  in  order, 
on  the  one  hand,  to  prevent  fuch  licences  from  being  con- 
founded with  a  difpenfation,  and  on  the  other,  to  remove 
all  doubts  that  might  have  been  entertained  of  their' 
validity. 

AccoRDiNCLV,  it  is  enafted  by  the  7  and  8  W.  3,  c. 
37,  for  the  purpofe  of  encouraging  learning,  and  epabiing 
fuch  as  fliould  be  fo  difpofed,  the  more  eafily  to  endow 
new  colleges  and  fchools,  or  to  increafe  the  revenues  of 

{a)  Vid,  Cp.  Lit.  99.  a.  {b)  F,  N.  B.  »»2,  D, 

(0  The  time  of  H.  8. 

fuch 
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fuch  as  were  already  endowed,  that  the  King,  h[%  heirs  and 
fucceflbf  s,  might  grant  in  fuch  cafes  as  they  thought  pro- 
per, to  any  perfon  or  perlbns,  bodies  politic  or  corporate, 
their  heirs  and  fucceilbrs,  licence  to  alienate  in  mortmain, 
and  alfo  to  purchale>  acquire,  talce,  and  hold  in  mortmain, 
in  perpetuity  or  otherwife,  any  lands,  tenements,  rents, 
or  hereditaments  whatever,  of  whomfoever  the  fame  fhould 
~  be  holden ;  and  that  no  forfeiture  fhould  be  incurred  by 
reafon  of  fuch  alienation  or  acquifition. 

Since  this  ftatute,  writs  of  ad  quod  damnum  have  not 
been  ufual  on  granting  licences  to  alienate  in  mortmain  {d)^ 
Between  the  time  of  Edward  the  firft  and  Richard  the 
fecond  ,it  had  become  a  common  pra£tice  with  religious  per- 
ions,  parfonsy  vicars,  and  other  j^/V//2^tf/perfons,  to  enter, 
by  the  aflent  of  the  tenants,  into  lands  which  adjoined  to 
their  churches,  to  convert  them  into  church  yards,  and  to 
confecrate  them  for  burying  places,  by  virtue  of  bulls 
from  the  pope,  without  licence  from  the  King  or  the  chief 
lords. — To  put  a  check  to  this  pra£Hce,  which  it  ieems 
had  become  a  very  ferious  evil,  it  was  declared  by  the  15 
Rich.  2,  c.  5,  that  it  was  manifeftly  within  the  ftatute  of 
mortmain. 

The  ecclefiaftics  had  alfo,  in  order  further  to  elude  the 
former  ftatutes,  invented,  or  adopted  from  the  Roman  law, 
a  diftin£Uon  between  the  poileffion  of  land,  and  the  ufe  or 
beneficial  intereft,  and  had  procured  many  to  be  infeoffed, 
to  the  ufe  of  religious,  houfes  or  other  fpiritual  perfons^  of 
houfes,  lands,  advowfons,  and  the  like;  and  the  clerical 
chancellors  had  afTumed  a  power  of  compelling  the  feoffees 
to  perform  the  truft  which  had  been  repofed  in  them  \  by 
which  means,  the  fame  inconveniencies  were  foon  felt  by 
the  King  and  the  lord«|  which  would  have  r^ulted  from  a 

{a)  Notes  to  Hargrave  and  Butler's  Co.  Lit.  joo.  b. 
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dire£l:  alienation  in  mortmain.  Vo  remedy  this  abde,  it 
was  enafled  by  the  fame  ftatute,  15  R.  2,  c.  5,  that,  within 
a  limited  time,  all  thofe  who  were  then  poflefled  by  feoff- 
ment,  or  by  any  other  means,  of  lands  and  tenements, 
fees,  advowfons,  or  poiTeffions  of  any  other  kind  whatever, 
to  the  ufe  of  religious  people,  or  other  fpiritual  perfons, 
ihould  either  regularly  convey  them  in  mortmain,  by  the 
licence  of  the  King  and  of  other  lords,  or  that  they  ihould, 
within  the  fame  time  limited,  fell  them  to  fome  other  ul^ 
under  the  penalty  of  their  being  forfeited  to  the  King  and 
to  the  lords  refpe£lively,  according  to  the  provifions  of  the 
ftatute  de  nligiojis  {a).  And,  under  the  (ame  penalty,  it 
was  further  enaded,  that  from  thenceforth  no  fuch  purchafe 
(hould  be  made,  fo  that  fuch  religious  houfes  ot  other  fpiri'- 
4uaJ  perfons  fhould  enjoy  the  profits. 

All  the  fkitutes  of  mortmain  hidierto  made,  relate  only 
to  ecdefiqftical  corpoTdtions ;  which  afFotds  one  ftrong  pre- 
fumption,  if  direft  proof  were  wanting,  that  rrv/V  corpo- 
rations were  of  much  later  origin  than  the  ecckjiqftkah 
The  former  began  now,  however,  to  attraS  the  public  at- 
tention, and  the  fame  inconveniencies  to  be  feh  from  the 
appropriation  of  land  or  tenements  by  them  as  by  the 
latter. 

It  was  therefore  enafted  by  die  fame  ftatute,  15  R.  2, 
c.  5,  that  it  fhould  extend  to  lands,  tenements,^  fees,  ad- 
vowfons,  and  other  poffeffions,  purchafed  or  to  be  pur- 
chafed  to  the  ufe  of  gilds  or  fraternities ;  and,  ^^  becaufe 
mayors,  bailiffs,  and  commons  of  cities,  borough^  and 
other  towns  which  had  perpetual  commonalty,  and  others 
who  had  perpetual  oiEces,  were  as  perpetual  as  people  of 
religion,"  it  was  enaded  that  thefe  fhould  not  purchafe  to 
them,  and  to  their  commons,  or  office,  under  the  penaltf 

(«)  7  Ed,  I,  h, ». 
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mentioned  in  the  fame  ftatute  ie  religiofis ;  and  that  others 
ihould  not  take  to  their  ufe,  under  the  fame  penalty. 

And  to  remedy  fome  inconveniencies  which  had  been 
felt  by  parifhioners  from  the  appropriation  of  benefices  by 
religious  houfes,  it  was  provided  by  the  next  chapter  {b) 
of  the  fame  ftatute,  that  in  every  licence  for  the  future,  to 
be  made  in  chancery  for  the  appropriation  of  any  parifh 
church,  it  (hould  be  exprefsly  mentioned,  that  the  diocefan 
of  the  place  fhould  appoint,  according  to  the  value  of  the 
church,  a  convenient  fum  of  mpney  to  be  paid  and  diftri- 
buted  yearly,  of  the  fruits  and  profits  of  the  fame  church, 
by  thofe  to  whom  the  appropriation  was  made,  and  their 
fucceflbrs,  to  the  poor  parifhioners;  and  that  the  vicar 
ihould  be  well  and  fufHciently  endowed. 

The  next  flatute  we  meet  with,  which  feems  to  have 
ibme  relation  to  the  flatutes  of  mortmain,  is  the  21  H.  8, 
c.  6,  f.  5,  by  which  it  is  provided  that  parfons,  vicars,  cu- 
rates, parifh  priefls,  and  other  fpiritual  perfons,  might  take 
and  receive  any  fum  of  money,  or  other  thing,  which  by 
any  perfon  dying  fhould  happen  to  be  difpofed,  given,  or 
bequeathed  to  them,  or  any  of  them,  or  to  the  high  altar 
of  the  church* 

But  this  is  not  properly  an  exemption  from  the  penalty 
of  the  flatutes  of  mortmain,  becaufe  the  property  permitted 
to  be  taken  is  perfonal,  and  cannot  go  in  fuccefEon  in  the 
cafe  of  a  fble  corporation.  It  is  rather  a  provifion  againft 
the  fiippofedconfequence,  from  the  reftraint  impofedin  the 
preceding  part  of  the  flatute,  on  the  claim  of  mortuaries 
or  corfe  prefents. 

By  the  preamble  of  the  flatute  23  H,  8,  c.  10,  it  appears 
that  it  had  become  a  frequent  pra£lice  to  convey  by  feoff^ 
nent,  fine,  recovery,  and  other  afTurances  \  manors,  lands^ 

(b)  15  R.  a,  c.  6. 
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tenements,  and  hereditaments,,  in  truft  to  the  ufe  of  parifli 
churches,  chapels,  churchwardens,  guilds,  fraternities, 
companies,  or  brotherhoods,  erefttfd  from  devotion,  or  by 
Oommon  affent  of  the  people  without  incorporation,  or  for 
the  maintenance  of  perpetual  obits,  or  for  the  continual 
fervice  of  a  prieft  for  everj  or  for  the  long  periods  of  fixty 
6r  eighty  ydars* 

The  ftatute  of  Richard  thd  fecbnd,  it  was  fuppofed,  ex- 
tended only  to  bodies  formally  incorporated,  or  cortfidered 
as  legitimate  corporations ;  but  it  being  concdiVed  that  the 
fame  or  ilmilar  inconvdniencies  refulted  frdm  conveyances 
to  the  ufe  of  fuch  bodies,  as  from  alienations  in  mortmain, 
it  was  by  the  prefent  ftatute  enafted,  that  "  all  convey- 
ances to  fuch  and  other  iimilar  ufes,  (hould,  for  the  future, 
be  utterly  void ;  and  that  the  proviiions  df  this  ftatute 
might  not  be  eluded  by  any  collateral  aflurancd,  it  Was  fur- 
ther enaAed,  that  if  any  one  fliould  bind  his  heii's  or  fuc- 
(Jeflbrs,  or  any  other  perfon  or  perfons,  to  fuffer  fuch  ufes 
to  endure  and  continue,  under  the  penalty  of  lofing  other 
lartds,  tenements,  or  hereditaments,  or  any  thing  elfe ;  or 
fliould  attempt  or  dcvife  by  any  colour,  craft,  or  means, 
to  make  fuch  ufes  prevail,  againft  the  meaning  of  the  aft, 
fuch  penalty,  craft,  or  colour,  fhould  be  utterly  void ;  and 
that  the  ftatute  fliould  always  be  expounded  as  beneficially 
as  poflible  for  the  avoidance  of  fuch  ufes. 

It  was,  however,  provided,  that  any  one  feifed  of  any 
manors,  lands,  tenements.  Or  hereditaments  to  his  own 
proper  ufe,  or  having  feoffees^  recoverors,  or  conUfees  to 
his  ufe,  might  create  any  of  the'  ufes  above  fpfecified,  in 
the  fame  manner  as  he  might  have  done  before  the  making 
of  the  aft,  on  condition  that  they  fliould  not  be  made  to 
continue  beyond  the  term  of  twenty  years  from  the  time 
of  their  creation, 
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It  was  alfo  provided  that  the  ftatute  fliould  not  afFeflt 
any  good  and  lawful  authority  by  ancient  cuftom  in  cities 
and  towns  corporate,  to  devife  in  mortmain  lands,  tene^ 
ments,  and  hereditaments,  within  the  fame  cities  and 
towns  corporate. 

The  ftatutes  of  the  32dand  34th  H.  8.  (a)  commonly 
called  the  ftatutes  of  wills,  give  free  liberty  to  every  per- 
fon  having  a  fole  eftate  in  fee  fimple,  of  any  manors,  &c* 
"  to  give,  difpofe,  will,  or  devife,  to  any  perfon  or  per- 
fons,  except  to  bodies  politic  and  corporate^  by  his  laft  will 
and  teftament  in  writing,  or  otherwife  by  any  afts  law- 
fully executed  in  his  life-time,  all  his  manors,  &c.  at  his 
own  free  will  and  pleafure,  any  law,  ftatute,  cuftom,  or 
other  thing,  theretofore  had,  made,  or  ufed,  to  the  contrary 
notwithftanding.'* 

Because  bodies  politic  and  corporate  are  ^/^/i^ excepted 
in  thefe  ftatutes,  it  has  been  argued,  that  bodies  of  men 
not  incorporated  were  tacitly  included,  and  therefore  the 
prohibition  in  the  ftatute  of  Z3  H.  8.  was  virtually  re« 
pealed  by  them  {b).  Whether  this  opinion  was  well  of 
ill  founded,  however^  it  is  now  become  immaterial  to 
inquire,  bccaufe  by  a  fiibfequcnt  ftatute  (t ),  ^  fuperjiitious 
ufes  are  taken  away ;  and  it  has  been  exprefsly  decided  (^/) 
that  the  ftatute  was  meant  to  extend  to  thefe  alone,  and 
not  to  fuch  ufes  as  had  for  their  obje£t  the  advancement  of 
religion,  the  promotion  of  learning,  or  works  of  charity^ 
or  any  other  beneficial  public  purpofe;  fo  that  a  man 
might  after  that  ftatute  have  given  lands  to  any  perfon  and 
his  heirs  for  the  finding  of  a  preacher,  maintenance»of  a 
fchool,  the  relief  and  comfort  of  maimed  foldiers,  the  fuf- 

{a)  32  H.  8,  c.  I.  and  34  H.  8.  c,  5. 

(^)  1  Co.  25.  a.  Porter's  cafe.  (f>  i  Ed.  6,  c.  14* 

id)  I  Co.  15.  b. 
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tenance  of  the  poor,  reparation  of  churches,  highways, 
bridges,  caufeways,  difcharging  the  poor  inhabitants  of  a 
town  of  common  charges ;  for  making  a  flock  for  poor 
labourers  in  hufbandry,  and  poor  apprentices,  and  for  the 
marriage  of  poor  virgins,  or  for  any  other  charitable  ufes  : 
and  this  decifion  is  ftrengthened  by  the  preamble  of  the 
ftatutes  I  Ed.  6,  c.  14.  and  43  El.  c.  4.  which  clearly  re- 
cognize the  legality  of  donations  to  fuch  ufes. 

This  general  liberty; -however,  had  produced  many  of 
the  political  inconveniencies  againft  which  it  was -the  ob- 
je£):  of  the  ftatutes  of  mortmain  to  guard;  particularly 
from  the  improvident  difpofition  of  property  to  a  very 
coniiderable  extent,  made  by  many  perfons  on  their  death* 
beds  to  charitable  ufes  to  take  place  after, their  deaths;  in 
the  courfe  of  time,  therefore,  it  became  an  objedl  of  policy 
with  the  legiflature  to  throw  fome  difEcuIties  in  the  way 
of  fuch  benefactions.    . 

It  was  therefore  cnafted  {a\  that  after  the  24th  day  of 
June,  1756,  no  manors,  lands,  tenements,  rents,  ad  vow-* 
ions,  or  other  hereditaments,  corporeal  or  incorporeal^ 
nor  any  fum  or  fums  of  money,  goods,  chattels,  flocks  in 
the  public  funds,  fecurities  for  money,  or  any  other  per- 
fonal  eftate,  to  be  laid  out  or  dij^ofed  of  in  the  purchafs  of 
any  lands j  tenements^  or  hereditaments^  fhould  be  given, 
granted,  aliened,  limited,  releafed,  transferred,  aflignedy 
or  appointed,  or  any  way  conveyed  or  fettled  to  or  upoil 
any  perfon  or  perfons,  bodies  politic  or  corporate^  or  other- 
wife,  for  any  eftate  or  intereft  whatever,  or  any  way 
charged  or  incumbered  by  any  perfon  or  perfons  whatever^ 
in  trufty  or  for  the  benefit  of  any  charitable  ufes ;  unlefs 
under  thefe  rettriftions.  That  in  all  cafes,  except  that  of 
ftocks  in  the  public  funds,  fuch  gift,  conveyance,  appoint- 

(^a)  9^G.  2,  c.  36. 
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ment,  or  fettlement,  ihould  be  made,  by  deed  indentci^ 
fealed  and  delivered  in  the  prefence  of  two  or  more  cre- 
dible witnefTes,  twelve  calendar  months  at  leaft  before  the 
death  of  the  donor  or  grantor,  including  the  days  of  the 
execution  and  death,  and  that  the  deed  fhould  be  inroUed 
in  the  Court  of  Chancery  within  fix  months  after  the  exe- 
cution :  and  in  the  cafe  of  flocks,  that  they  ihould  be 
transferred  in  the  public  books,  ufually  kept  for  the  trans- 
fer of  ftocks,  fix  calendar  months  at  leaft  before  the  death 
of  the  donor  or  grantor,  including  the  days  of  the  transfer 
^nd  death ;  and  that  every  fuch  gift  fhould  be  made  to  take 
cffeft  in  pojfejfion  for  the  charitable  ufe  intended,  immedi- 
ately fro.Ti  the  making  of  it,  and  without  any  power  of  re- 
vocation, refervation,  truft-,  condition,  limitation,  claufe,  or 
agreement  whatever,  for  the  benefit  of  the  donor  or  grantor, 
or  of  any  perfon  or  perfons  claiming  under  him  (/?),  and 
that  every  gift,  &c,  made  in  any  other  manner  or  form 
fhould  be  abfblatdy  void(^}. 

From  the  manner  in  which  this  a£t  is  penned,  it  is  ap- 
parent, that  the  reftriflions  impofed  by  it  were  intended 
to  be  confined  to  the  cafe  of  a  voluntary  gift  for  charitable 
ufes;  but  in  order  to  prevent  all  doubts  on  that  fubjedl,  it 
was  exprefely  providedj  that  nothing  relating  to  the  fealing 
and  delivering  of  any  deed  or  deeds  twelve  calendar  months, 
or  to  the  transfer  of  any  flock  fix.  calendar  months  before 
the  death  of  the  grantor,  fhould  extend  to  any  purchafe  of 
any  eflate  or  interefl  in  lands,  tenements,  or  heredita** 
ments,  or  to  the  transfer  of  any  ftock,  to  be  made  really 
and  bona  fide  for  a  full  and  valuable  confideration  aftually 
paid,  at  or  before  the  making  of  fuch  conveyance  or  trans- 
fer, without  fraud  or  collufion(rj, 

(^)  S.  I.         ^ih)  S.  3.  (f)  S,  2. 
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It  i^  alfo  manifeftthat  money,  goods,  chattels,  flocks 
itt  the  public  funds,  fecurities  for  money,  or  any  other 
pfrfonal  eAate,  if  not  direfted  to  be  laid  out  in  the  purchafe 
of  landsj  tenements^  or  hereditaments^  may,  notwithftanding 
this  ftatute,  be  given  in  truji^  or  for  the  benefit  of  any 
charitable  ufes,  without  the  reftriflions  therein  mentioned. 

It  is  equally  clear,  that  real  as  well  zsperfonal  property, 
may  be  given  either  by  deed  or  by  will  to  any  corporation^ 
as  well  as  to  private  perfons,  if  not  given  in  t^uft  or  for 
the  benefit  of  charitable  ufes,  in  the  fame  maimer  as  they 
might  have  been  before  this  ftatute. 

It  is  alfo  provided  by  an  exprefs  claufe(tf),  that  this  aft 
fliould  not  extend  to  make  void  the  difpofition  of  any  lands, 
tenements,  or  hereditaments,  or  of  perfonal  eftate,  to  be 
laid  out  in  the  purchafe  of  any  lands,  tenements,  or  here- 
ditaments, though  not  made  according  to  the  direftions  of 
the  aft,  to  or  in  truft  for  either  of  the  two  univerfities,  or 
any«  of  the  colleges  within  either  of  them,  or  the  colleges 
of  Eton,  Wincheftcr,  or  Weftminfter,  for  the  better  fup- 
port  and  maintenance  of  the  fcholars  only  upon  the  foun- 
dation of  the  three  latter ;  but,  that  no  college  fliould,  by 
virtue  of  this  .exemption,  be  enabled  to  hold  or  enjoy 
more  advowfons  than  fhould  be  equal  in  number  to  the 
moiety  of  the  fellows  or  ftudents  on  its  foundation,  exclu- 
fively  of  the  advowfons  annexed  to  its  headfliip  [b). 

Though  bodies  politic  and  corporate  are  exprefsly  ex- 
cepted from  the  ftatute  of  wills,  and  are  therefore  inca- 
pable of  taking  dire£ily  by  will ;  yet  it  has  been  held, 
that  they  were  not,  by  means  of  that  exception^  rendered 
totally  incapable  of  taking  the  benefit  of  a  devife  made  in 
their  favour  i  for  that  if  a  man  devifed  that  his  executors 
ijbould,  by  the  advice  of  learned  counfel,  convey  his  lands 

(«)  8.4.  (i)S.5. 
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to  any  corporation  fpiritual  or  temporal,  this  was  not 
againft  the  ftatutes,  becaufe  it  might  be  lawfully  done 
by  licence  to  alienate  in  mortmain  and  Vfxit  of  ad  quod 
damnum  [a)  ^ 

After  the  diflblution  of  monaftries  under  Henry  8  {b\ 
though  the  policy  of  th^  next  popifli  fucceflbr  affected  to 
grant  a  fecurity  to  thofe  who  had  obtained  grants  of  abbey 
lands,  yet,  in  order  to  regain  fo  much  of  them  as  the 
zeal  Or  timidity  of  their  poflefTors  might  induce  them  to 
part  with,  the  llatutes  of  mortmain,  as  far  as  they  related  to 
y^/V/V«^/ corporations,  were  fufpended  for  twenty  years,  an4 
free  liberty  was  given  [c)  during  that  period,  to  thofe  who 
were  feifed  in  fee  fimple  in  poffeffion,  remainder,  or  rever- 
fion  'n\  their  own  right,  of  any  manors,  lands,  tenements, 
parfonages,  tithes,  portions,  penfions,  or  other  heredita- 
ments, not  being  copyhold,,  to  convey  them  by  feoffr 
ment,  grant,  or  any  other  afliirance,  or  to  bequeath  them^ 
by  laft  will  and  teftament  in  writing,  to  any  fpiritual  body 
politic  or  corporate  then  eredled  or  founded,  or  thereafter 
to  be  erected  or  founded,  without  any  licence  of  mort- 
main or  writ  of  ad  quod  damnunu 

It  has  alfo  been  thought  neceflary  at  feveral  fubfequent 
periods,  in  particular  cafes,  to  a  certain  extent  to  difpcnfe 
with  thefe  rcftraining  ftatutes.  Thus  by  the  ftatute  of  39 
El.  c.  5,  all  corporations  eftabliflled  by  virtue  of  that 
a6l  (<:/),  are  enabled  to  take,  without  licence  in  mortmain 
or  writ  of  ad  quod  damnum^  manors,  lands,  tenements, 
and  hereditaments,  being  freehold,  fo  that  the  fame  fliould 
not  exceed  the  yearly  value  of  200I.  above  all  charges  and 
reprifes,  to  any  one  fuch  corporation. 

(a)  Ported s  cafe,  i  Co.  25.  a. 

{h)  Vid.  ag  H.  8,  c.  28.  31  H.  8,  c.  13.  (r)  1  and  a  P.  andM* 

■c.  8.  f.  51,  52.    z  Bl.  Com.  273.         (i)  Vid.  ante,  page  57  et  feq. 
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So,  the  corporations  eftabliflied  by  the  13  and  14  of 
Charles  the  fecond,  c.  12,  for  the  relief  of  the  poor,  are 
enabled  by  the  fame  aft,  without  licence  of  mortmain,  to 
purchafc  or  receive  any  lands,  tenements,  or  heredita- 
ments, not  exceeding  the  yearly  value' of  3000I. 

And  by  the  ftatute  17  Car.  2,  c.  3,  made  for  uniting 
churches  in  cities  and  towns  corporate,  it  is  provided  (a) 
that  every  owner  or  proprietor  of  ahy  impropriation, 
tithes,  or  portion  of  tithes,  in  any  parifli  or  chapelry 
within  England  or  Wales,  may  annex  the  fame,  or  any 
part  thereof,  to  die  parfonage  or  vicarage  of  the  parifh 
church  or  chapel  where  they  lie,  or  fettle  the  fame  in  truft 
for  the  benefit  of  the  parfonage  or  vicarage,  or  of  the 
curates  there  fucceiEvely,  where  the  parfonage  is  impro- 
priate and  no  vicar  endowed,  without*  any  licence  in 
mortmain. 

And  if  the  fettled  maintenance  of  parfonages,  vicarages, 
churches,  and  chapels,  united  by  virtue  of  the  fame  aft, 
or  of  any  other  parfonage  or  vicarage  with  cure,  within 
England  or  Wales,  (hould  not  amount  to  the  full  fum  of 
lool.  per  annum^  above  all  charges  and  reprifes  j  then  the 
•parfon,  vicar,  and  incumbent,  and  his  fucceffors,  are 
enabled  {b\  without  licence  in  mortmain,  to  take,  receive, 
and  purchafe  lands,  tenements,  rents,  tithes,  or  other 
hereditaments,  to  him  and  his  fucceflbrs. 

It  may  be  obferved,  that  none  of  the  ftatutes  of  mort- 
main limit  the  extent  to  which  a  corporation  may  purchafe 
lands ;  but  that  the  objeft  of  all  of  them  is  to  prevent  a 
corporation  from  making  any  purchafe  without  previous 
licence ;  with  the  King's  licence  therefore,  as  the  law  at 
prefent  ftands,   corporations  may,    in  gefzeraly    purchafe 

(a)  S.  7.  (b)  S.  8.    Vid.  ft.  29  Car.  *,  c.  8,  an  aa  made 

to  give  cffeft  to  the  provifions  of  the  former  ftatute, 
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lands  tQ  any  extent  they  pleafe :  but  when  corporations 
are  erecSed  by  aft  of  parliament,  for  fome  particular  purr 
,  pofe,  it  is  frequently  thought  prudent  to  prohibit  them,  by 
an  exprefs  claufe,  from  purchafing  lands  beyond  a  certain 
annual  value:  thus,  each  of  tbe  two  companies  (a)  for 
ipfuririg  (hips,  erefted  by  ftatute  6  G.  i,  c.  18,  have  by 
a  particular  claufe  power  to  purchafe  lands,  meflUages,  or 
tenements,  not  exceeding  the  value  of  too^L  per  anhum. 
So,  the  Eaft  India  company,  by  ft.  2  G.  z,  c.  14.  f.  i4> 
are  reftrained  from  enjoying  or  pofleffing,  at  any  one 
time,  any  mefTuages,  lands,  rents,  tenements,  or  heredi- 
taqfients,  in  Great  Britain,  exceeding  in  the  whole  the 
yearly  v^ue  of  ten  thoufand  pounds. r-Many  other  ex- 
amples n^ight  be  given  of  tl^e  fame  kinc]. 

It  is  likewife  tp  be  obferved,  that  the  ftatutes  of  mort- 
main make  no  mention  of  perfonal  property,  and  there-* 
fore  the  power  of  corporations  aggregate,  in  general,  to 
take  fuch  property,  remains  unlimited :  but  many  particu-r 
lar  corporations,  eftablifhed  by  aft  of  parliament  for  fome 
particular  purpofe,  are  Ijmiti^d  in  this  refpeft  as  w^U  ^s  in 
their  power  to  purchafe  lands. 

If  a  f^pfFment  pr  grant  be  made  by  deed,  to  a  mayor 
and  commonalty,  or  to  a  dean  and  chapter,  or  to  any  other 
corporation  aggregate  of  many  perfqns  capable^  they  have 
a  fee  fimple  without  the  word  "  fucceflbrs,"  becaufe  i^ 
judgment  of  law  they  never  die  (b). 

But,  according  to  Lprd  Coke,  land  given  to  a  corpo^ 
ration  aggregate  of  one  perfon  capable^  and  niany  incapable^ 
as^  to  an  abbot  and  convent,  or  prior  and  convent,  with- 
out the  word  .'5  fucceflbrs,*'  would  npt  haye  pafled  in  fee 

(a)  The  governor  and  company  of  the  Royal  Exchange  affurance  j 
and  governor  and  company  of  the  London  afliirance. 
(/»)  Co.  Lit.  9,  b.         -  ' 

fimple^ 
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iimpie,  but  would  have  enured  to  them  onl7  during  the 
life  of  the  abbot  or  prior  (ff);  but  this  opinion  does  not 
feem  to  be  fupported  by  the  authorities,  nor  by  the  reafon 
of  the  thing :  not  by  the  authorities ;  for  there  are  cafes  in 
the  year  books  which  juftify  the  contrary  conclufion :  thus, 
it  is  faid  (^),  that  an  annuity  granted  to  the  abbot  of  Battle 
and  his  convent,  Extends  to  his  fucceilbrs,  and  their  fiic- 
ceiTors  of  the  houfe,  without  the  word  "  fucceflbrs**  in  the 
grant. — So,  if  an  abbot  had  made  a  leafe  with  refervation 
of  rent,  exprefled  **  rendering  rent  to  us,"  it  would 
have  enured  to  his  fucceflbr  (r),  and  Lord  Hale,  citing  the 
authority  of  the  former  cafe,  fays,  ^^  Gift  to  abbot  and 
monks  pafleth  fee  fimple"  (rf)— not  by  the  reafon  of  the 
thing;  for  an  abbot,  as  an  individual,  was  confideredas 
dead  in  law,  and  could  take  only  in  his  corporate  capacity 
as  head  of  his  houfe,  and  in  truft  for  them ;  and  therefore 
a  gift  to  him  and  his  convent,  mufi:  have  been  intended  to 
go  in  fucceifion  {e)^ 

But  a  gift  to  a  corporation  fole,  as  to  a  bifhop  or  par- 
fon,  without  the  word  '^  fucceiTors,"  in  general  pafles 
nothing  but  for  life;  though  a  gift  to  the  King,  without 
that  word,  is  a  gift  in  fee  fimple,  becaufe  the  King  never 
dies  (/)•  And  in  ancient  times  a  gift  to  zfole  corporation, , 
or  to  a  corporation  aggregate  of  one  perfon  capable  and 
many  perfons  iucapablej  in  frankalmoign,  would  have 
pafTed  a  fee  without  the  word  ^'  fucceflbrs,"  becaufe  die 
word  ^^  frankalmoign"  implied  a  gift  in  fee,  of  itfelf  (f ). 

With  refpeift  to  the  force  of  the  word  "  fucceflbrs,"  a 
diftinflipn  is  madp  between  the  cafe  where  there  is  fuc- 

(a)  Co.  Lit.  94.  b.         (b)  11  H.  4,  84.  b.  (c)  »o  H.  6,  8« 

(</)  Vid.  Hargrave  and  Butler's  notes  to  Co.  Lit.  94.  b. 
(e)  Vid.  9  H.  5,  9.  a.    Bro.  Corpor.  lo.  (/)  Co.  Lit.  9.  b. 

Ig)  Co.  Lit.  9.  b.  94.  b. 

ceflion 
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ceflion  in  one  with  feveral  others,  and  that  where  there  is 
fucceflion  in  one  perfon,  in  right  of  feveral  others :  thus 
if  a  man  be  bound  in  an  obligationto  a  dean  and  his  fuc- 
ceflbrs,  the  word  "  fucceflbrs"  has  no  effeft,  becaufe,  as 
zfole  corporation,  he  cannot  take  a  chattel  in  fucceffion  j 
and  it  does  not  appear  to  be  the  intention  of  the  parties 
that  it  fhould  go  to  the  dean  in  conjunftion  with  the  chap- 
ter ;  but  it  was  otherwife  of  an  obligation  made  to  an 
abbot  or  prior,  and  his  fucceflbrs,  without  mentioning  the 
convent;  for  this  fhall  enure  to  the  fucceflbrs,  becaufe 
none  of  the  other  monks  have  capacity  to  take  (a). 

It  is  a  general  rule,  that  where  a  corporation  aggregate 
has,  by  its  conflitution,  ahead,  k  grant  to  that  corpora- 
tion in  tlie  vacancy  of  the  headfhip  is  void ;  thus  if  a  cor- 
poration confifts  of  mayor  and  commonalty,  and  a  grant 
be  made  to  it  while  there  is  no  mayor,  or  a  grant  be  made 
to  a  corporation  of  dean  and  chapter  when  there  is  no  dean ; 
in  either  cafe'  the  grant  is  void :  and  the  reafbn  is,  that 
without  the  head  the  corgoration  is  incomplete,  and  the 
only  aft  it  can  do,  during  the  vacancy,  is  to  eleft  ano- 
ther (b).  But  this  rule  is  to  be  underftood  only  of  an  imme-- 
diate  gr^nt;  for  if  during  the  vacation  of  the  abbacy  of 
Dale,  a  leafe  for  life,  or  a  gift  in  tail  had  been  made,  the 
remainder  to  the  abbot  of  Dale,  and  his  fucceflbrs,  this 
remainder  would  have  been  good,  if  an  abbot  had  been 
chofen  during  the  continuance  of  the  particular  eftate. 
So,  if  there  be  mayor  and  commonalty  of  D.  and  the 
mayor  die,  a  grant  made  to  the  mayor  and  commonalty 
of  D.  is  void;  but  if  a  leafe  for  life  be  made,  with  re- 
mainder to  the  mayor  and  commonalty  of  D.  the  remain- 

(a)  20  Ed.  4,  z. 
{h)  13  Ed.  4,  8.    18  Ed.  4.  8.    Bro.  Corpon  58,  59. 

der 
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der  will  be  good,  if,  during  the  continuance  of  the  par. 
ticular  eftate,  a  new  mayor  be  elefted  (a]. 

King  Edward  the  third  newly  founded  a  priory,  and 
granted  to  the  monks  that  they  might  choofe  a  prior ;  and 
before  the  prior  was  chofen,  W.  made  a  Jeafe  to  A.  for 
life,  with  remainder  to  the  prior  and  convent^;  and  to  a 
fcire  facias  brought  againft  A.  he  pleaded,  that  W.  was 
feifed  in  fee,  and  leafed  to  A.  the  remainder  to  the  prior 
and  convent,  and,  becaufe  there  was  not  yet  a  prior,  he 
prayed  aid  of  the  King,  in  whom  the  right  was  till  a  prior 
was  chofen;  the  aid  was  granted,  and  z  procedendo  csimei 
then  the  defendant  (hewed  that  after  the  aid  granted  a 
prior  was  chofen,  in  whom  the  remainder  then  veiled,  and 
he  prayed  aid  of  the  prior,  but  was  refufed,  becaufe  he  had 
aid  before^  *♦  which  proves,"  fays  Lord  Coke,  "  that  the 
remainder  in  fuch  cafe  is  good"  {b). 

But  a  grant  made  in  remainder  to  a  corporation,  when 
no  fuch  corporation  exifts,  is  void,  though  fuch  a  corpora- 
tion be  erected,  before  the  expiration  of  the  particular 
leftate  (^). 

On  the  principle  juft  ftated,  a  devife  of  land,  by  the 
mafter  or  prefident  of  a  college  to  the  houfe  of  which  he 
is  the  head,  is  void ;  becaufe  the  devife  muft  take  effeft  at 
the  inftant  of  the  death  of  the  devifor,  and  at  that  moment 
the  corporation  is  incomplete  [d). 

A  GRANT  may  be  made  to  a  corporation  by  the  fame 
charter  by  which  it  is  eredled  {e). 

Having  cpnfidered  the  capacity  of  corporations  to  taie 
property,  we  are  natuarally  led,  in  the  next  place,  to  treat 
of  the  power  they  have  to  di/pofe  of  it. 

la)  I  Inft.  264.  a.  (b)  10  Co.  31.  b.  (c)  Vid-  Hob.  33. 

(^Dalifon,  31,        (e)zEd,6.    Bro.  Corpor.  89.    10  Co.  74  b. 

All 
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^  All  ctvil  corporations,   fuch  as  the  corporations  of 

^^  *  ^^       mayor  and  commonalty,  bailiffs  and  burgeffcs  of  a  town, 

I'y^A^r'^P**'    or  the  corporate  companies  of  trades  in  cities  and  towns, 

/^'^^^',,,^/k     and  all  corporations  eftablifhcd  by  aft  of  parliament  for 

Af      'j6^*/^'*^?^^  fpccific  purpofc,  unlefs  cxprefsly  reftrained  by  the 

^z&.  which  eftabliflies  them,  or  by  fome  fubfequent  aft, 
have,  and  always  have  had  an  unlimited  controul  over  their 
refpeftive  properties,   and  may  alienate  in  fee,  or  make 
'  what  eftates  they  pleafe  for  years,  for  life,  or  in  tail,  as 

fully  as  any  individual  may  do  with  refpeft  to  his  own 
property  {a). 

At  common  law,  the  matter,  fellows,  and  fcholars  of 
a  college;  the  mafter  or  warden  of  an  hofpital;  an  abbot 
or  prior  and  his  convent,  had  the  fame  unlimited  controul 
over  the  property  of  their  refpeftive  houfes ;  and  a  dean 
and  chapter  in  their  aggregate  capacity  ;  a  bifliop,  a  dean, 
an  arch- deacon,  a  prebendary  or  canon,  a  parfon  or  vicar, 
each  in  his  capacity  as  a  fole  corporation,  might,  with  the 
concurrence  of  fuch  perfons  as  had  an  intereft  in  the  dif* 
poiition  of  the  refpeftive  poiTei&ons,  have  made  any  grant 
whatever  (^}. 

The  bifliop,  the  dean  and  chapter,  compofed  of  pre- 
bendaries or  canons,  and  all  other  perfons  belonging  to  a 
cathedral  church,  at  firft  held  their  poffeffions  together  in 
grofs ;  but  in  order  to  avoid  confiiiion  and  promote  better 
order,  or  for  other  reafons,  it  was  afterwards  thought 
proper  to  divide  them ;  and  part  was  aiSgned  to  the  bifliop 
and  his  fuccefibrs,  and  other  part  to  the  dean  and  chapter 
to  hold  by  themfelves  refpeftiyely :  the  pofleffions  of  thQ 
dean  and  chapter,  too,  are  for  the  moft  part  divided,  the 
dean  having  one  part  alone  in  right  of  his  deanery,  and 

(iz)  Vid.  I  Sid.  i6i. 

^b)  Co.  Lit.  44.  a.  300,  301.    I  Bur,  an.— -Vifl.  M^dox  Firma 
Burgi,  for  examples  c.  x.  f.  4. 

each 
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each  particular  prebendary  or  canon  a  certain  part  in  right 
of  his  prebend  or  canonry.  The  fefidue  belongs  to  the 
dean  and  chapter  in  their  aggregate  Capacity  («). 

When  all  the  pofleffions  of  the  cathedral  church  were 
held  in  grofs,  the  bifhop  affigned  to  each  of  the  prebenda- 
ries or  canonS)  a  certain  maintenance  out  of  the  common 
ftock ;  and  for  that  reafon,  after  the  divifion  of  their  pof- 
feffions,  he  was  confidered  as  patron  of  all  the  prebends  as 
of  common  right.  The  King,  however,  is  at  this  day  pa^ 
tron  of  moft  of  the  great  prebends  {b). 

To  every  grant  by  the  dean  and  chapter,  the  aflent  of 
the  bifhop  was  neceilary;  and  to  every  grant  by  the  bifhop, 
the  confent  of  the  dean  and  chapter  y  becaufe  the  fee  was 
not  in  the  bifhop  alone,  of  the  pofleffions  of  the  bifhopric^ 
but  in  the  bifhop  together  with  the  dean  and  chapter ;  and 
the  fee  was  not  in  the  dean  and  chapter  alone,  of  the  pof- 
fe^ons  of  the  dean  and  chapter,  but  in  the  dean  and 
chapter  together  with  the  bifhop. 

Some  other  fole  corporations  ecclefiaflic,  fuch  as  pre- 
bendary, parfon,  and  vicar,  have  only  a  freehold  in  their 
poiTefEons,  the  fee  being  in  abeyance;  and  therefore  not 
only  the  confent.  of  the  bifhop  as  ordinary,  but  alfo  the 
confent  of  the  patron  was  neceflary  to  render  their  grants 
good  againft  the  fuccefTor;  and  the  patron  who  gave  his 
confent  mufl  have  been  patron  in  fee  j  for  if  he  was  only 
tenant  for  life  or  in  tail,  his  confent  would  not  have  bound 
any  fucceiTor,  who  did  not  come  to  the  benefice  during  his 
life ;  and,  in  the  cafe  of  a  parfon  or  vicar,  where  the  bi- 
fhop was  patron,  the  confent  of  the  bifhop  was  not  Ef- 
ficient without  that  of  the  dean  and  chapter;  when  he  con- 
fented  as  ordinary  only,  they  had  no  controul  over  his  a£l ; 

(a)  Vid.  the  cafe  of  the  dean  and  chapter  of  Norwich,  3  Co.  75- 
amd  Burn's  £cc.  Law,  tit.  Deans  and  Chapters.  (b)  Ibid. 

but. 
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but,  when  he  was  patron,  they  had  an  intereft  in  what  he 
-  did  in  that  charafter  :  the  advowfon  or  patronage  was  par- 
cel of  the  pofleffions  of  the  bifhopric ;  and  therefore,  with- 
out the  dean  and  chapter,  he  could  not  make  the  grant 
good  after  the  death  of  the  incumbent,  but  during  his  own 
life  (tf ),  or  till  he  was  tranflated  to  another  bifhopric  (h). 

It  is  faid,  "  that  at  common  law,  the  dean  might  have 
paffed  the  pofleffions  of  his  deanery,  with  the  confent  of 
the  chapter  onfyj  without  that  of  the  bifhop ;  but  that  a 
prebendary  could  not  alienate  the  pofleffions  of  his  prebend, 
without  the  confent  of  the  bifhop  as  well  as  of  the  dean  and 
chapter  (r) ;  becaufe  in  the  latter  cafe,  the  bifhop  was  pa- 
tron :'*  but  it  is  apprehended,  that  in  the  cafe  of  the  dean 
as  well  as  of  the  prebendary  his  confent  was  necefTary  in 
the  charafter  of  ordinary. 

In  the  cafe  where  the  bifhop  was  patron  of  the  prebend. 
It  is  certain  that  the  confent  of  the  chapter  was  neceflary 
as  well  as  that  of  the  bifhop,  on  the  fame  principle  that  it 
was  neceflTary  where  the  bifhop  was  patron  of  an  advow- 
fon  to  a  common  benefice ;  it  is  alfo  certain  (d)  that  their 
confent  was  necefTary,  where  he  was  not  patron,  becaufe 
the  whole  chapter  have  an  interefl  in  the  pofTeffions  of 
each  particular  prebendary ;  and  in  mofl  of  the  cafes  re- 
ported, if  not  in  all,  of  grants  by  prebendaries,  the  con- 

(a)  Co.  Lit.  300.  b, 

{b)  Vid.  Dyer,  356,  pi.  42,  where  it  is  faid,  "  that  where  the  bifhop 
was  patron  of  a  church,  the  confirmation  of  the  bifhop  alone,  withou^ 
that  of  the  dean  and  chapter,  was  fufficient  at  leafl  during  the  life  of 
the  bifhop,  though  he  was  tranflated  to  another  bifliopric,"  which 
feems  contraiy  to  the  reafon  of  the  thing. 

(f)  Jenk.  235. 

(^)  Vid.  the  writ  de  afenfu  cap'ttuH^  F.  N.  B.  191V  K. 

fent 
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Tent  of  the  chapter  appears  to  have  been  adlually  given 
where Xucih  grants  were  held  good  (a). 

Where 

(a)  As  the  law  on  this  fubjedl  is  now  altered,  I  am  fatisfied  with 
giving,  in  the  text,  a  fummdry  of  what  it  was ;  but  for  the  fatisfa^lion 
of  fome  readers  I  (hall  infert,  by  way  of  note,  the  principal  cafes  I 
have  been  able  to  co]le6l  from  the  old  reports.— By  the  opinion  of  th^ 
greater  number  (Popham,  C.  J.  and  Fenner,  J.)  againft  Gawdy,  J. 
**  a  leafe  of  the  prebendal  lands  by  a  prebendary  is  good  only  for  the  life 
of  theleflbr,  although  confirmed  by  the  dean  and  chapter,"  Pop.  120, 
121.  So  that  by  their  opinion  the  confirmation  of  the  bifliop  was  ne- 
ceffary.— "  Where  a  bifhop  was  patron  of  a  provoftfhip  in  a  cathedral 
church,  and  the  provoft  made  a  leafe  confirmed  by  the  dean  and  chap- 
ter, but  not  confirmed  by  the  biftiop,  the  leafe  was  held  void  againft 
the  fucceflbr  of  the  provoft.''    Benl.  8x.  pi.  126. 

A  prebendary  in  the  cathedral  church  of  Chichefter  made  a  leafe  for 
years  by  indenture,  in  the  beginning  of  which  it  was  faid,  "  that  he, 
with  the  affent  and  confent  of  the  reverend  father  Robert  bifhop  of 
Chichefter,  and  the  dean  and  chapter  of  tlie  fame  church,'*  and  in  the 
ccnclufion  it  was  faid,  **  in  witnefs  whereof  the  parties  abovefaid  to 
thefe  prcfents  have  interchangeably  fet  their  feals,"  and  the  feal  and 
name  of  the  prebendary,  and  alfo  the  feal  and  name  of  the  bi  (hop,  and 
the  chapter  feal  were  annexed  to  the  leafe,  without  any  words  of  con- 
fii-mation,  or  affent  cxpreflTed  by  the  chapter :  the  queftion  was,  whether 
this  leafe  fhould  bind  the  fucceflbr  of  the  prebendary :  but  io  anfwer 
we  have  only  a  quaere.    Dyer,  106.  pi.  21. 

A  prebendary  of  the  cathedral  church  of  Sarum,  by  deed  indented  ' 
demifed  a  reftory  parcel  of  his  prebend  for  feventy  years  ;  the  biftiop 
confinned  the  demife  for  fifty- one  years,  and  the  dean  and  chapter  con- 
firmed it  as  to  the  faid  fifty-one  years  and  not  more  ;  it  was  adjudged 
that  thefe  confirmations  were  good,  though  feverally  made  and  only  for 
part  of  the  term;  and  it  being  queftioned  whether  the  confirmation 
rendered  the  leafe  good  for  the  ivhole  term,  it  was  held  by  all  the  juf- 
tices  that  it  did.  P.  38  El.  P.  16  El.  i  Anderf.  47.  faid  to  be 
doubted.  Dyer  338.  pi.  43.  InFoord's  cafe,  5  Co.  81,  it  is  faid,  that 
the  biftiop,  patron  of  the  faid  prebendary,  and  the  dean  and  chapter 
by  their  feveral  inftrunients,  under  their  common  feal,  reciting  the  faid 
leafe,  confirmed  dmtjfionem  pradiSiam  in  forma  pradicia  faBam  pro 

UrminQ 
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Where  there  were  two  deans  and  chapters  to  a  bifhop, 
and  the  bifhop  made  a  leafe  of  lands  belonging  to  the 
bifhoprlc,  both  muft  have  given  their  confent,  otherwife 
the  leafe  would  not  have  bound  the  fucceflbr  of  the 
biihop  (a) :  but  the  confent  of  the  King,  who  is  founder 
and  patron  of  all  bifhoprics,  was  not  neceflar7(£).  And, 
though  Aere  were  two  chapters,  yet  if  the  bifliop  had  the 
nomination  to  any  of  the  prebends,  he  might  have  granted 

termmo  51  mmorum  tantumy  et  non  ultra.  And  afterwards  the  fame 
prebendary  made  another  leafe,  to  begin  afte  rtk  determination  of  the 
firft  kafe-^and  whether  the  firft  leafe  (hould  continue  after  the  fifty-one 
years,  was  thequeftiqn.  And  it  was  adjudged  that  the  faid  confirma- 
tion, as  this  cafe  flood,  fhould  extend  to  the  whole  tenn,  for  when  the 
biihop  and  th^  dean  and  chapter,  reciting  the  faid  demife  for  feventy 
years,  had  confirmed  dmijfionem  pradiff*  in  forma  pratUfff  thefe  words 
**  pro  termino  51  annorum  et  non  ultra^*  came  too  late,  and  the  leafe 
bang  for  fenenty  years,  it  was  repugnant  to  confirm  dimiflionem  prae- 
^SC  for  fifty-one  years,  for  it  was  the  fame  as  if  they  had  confirmed 
the  leafe  and  term  of  feventy  years  for  fifty-one  years*  But  if  the 
dean  and  chapter  had  recited  the  leafe,  and  had  confirmed  the  land  to 
the  leflee  for  fifty-one  years,  that  would  have  been  good,  for  then  there 
wouldnot  be  any  fuch  repugnancy  in  the  confirmation.— Parfon  makes 
a  leafe  of  his  glebe  for  term  of  years,  to  commence  after  his  death,  or 
makes  a  grant  of  a  rent  chaige  in  fuch.  form :  patron  and  ordinary 
confirm.    Semble  the  fucceffor  bound.    Dyer,  69.  pi.  30. 

Parfon  made  a  leafe  of  his  reftor)''  for  forty  years,  confirmed  by  the 
tieafurer  of  the.church  of  York,  who  was  patron  in  right  of  his  trca- 
furerihip ;  the  biihop  of  Winchefter,  who  was  ordinaiy,  confirmed  the 
leafe  in  the  life-time  of  theleffor :  before  confirmation  the  treafurer  had 
granted  the  next  advowfon  fro  bae  we ;  the  leffor  died ;  the  grantee 
prefented  his  clerk ;  and  then  the  treafurer,  with  the  affent  of  the  arch- 
biihop  of  York  and  the  dean  and  chapter,  aliened  the  adVowfon  in  fee  : 
quiere,  fays  Dyer,  72,  pi.  5,  whether  the  new  incumbent  fhall  avoid  the 
refidue  of  the  leafe  ? 

(a)  1  Leon.  234.    Co.  Lit.  301.  a.    Dyer,  28a.  pi.  a6. 

(b)  Co.  Lit.  301.  a. 

over 
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ovfir  the  advowfon  or  prefentation  by  the  confirmation  of 
the  dean  and  chapter  alone  to  which  the  prebend  be- 
longed (tf ).  So  if  one  of  the  chapters  had  beep  diffolved, 
the  confirmation  of  the  other  would  have  been  fufficient  (^) . 

It  was  immaterial  at  what  time  the  confent  required 
was  given,  provided  it  was  before  the  death  of  the  grantor ; 
and  it  might  be  by  licience  before,  as  well  as  by  confirma- 
tion after  the  grant  5  therefore,  if  the  patron  and  ordinary 
had  granted  leave  to  a  parfon  to  grant  an  annuity  or  rent- 
charge,  and  the  parfon  had  granted  it  and  died,  the  fuccef- 
for  could  not  have  avoided  it  (c).  And  the  confent  might 
have  been  given  by  the  fame  deed  by  which  the  grant  was 
made.  Thus,  if  a  parfon  had  made  a  leafe  for  years,  and 
the  patron  and  ordinary  had  put  their  hands  and  feals  to  it, 
this  would  have  bound  the  fucceflbr  (d), 

A  MASTER  of  an  hofpital  or  of  a  college  might  have 
folepoffeffions  diftindl  fromthofe  of  the  houfe,  in  the  fame 
manner  as  the  dean  3  and  the  afient  of  the  brethren  and 

(a)  Dycti  194.  pi,  33. 

(b)  The  deans  and  chapters  of  Chriftchurch  and  St.  Patrick's  both 
belonged  to  the  fee  of  the  archbiihop  of  JDublin,  and  by  their  feveral 
deeds  and  feals  they  were  accuftomed  to  confirm  the  leafes  of  the  arch- 
bifliopy  though  Chriftchurch  was  known  to  be  the  oldeft  chapter  of  the 
fee:  the  dean  and  chapter  of  St.  Patrick's,  by  their  chapter  feal,  fur- 
rendered  to  the  King,  after  26  H.  8.  i.  his  heirs  and  fucceifors,  their 
church,  all  their  houfes,  lands,  and  poffeffions,  without  the  licence  or 
9onfent  of  the  archbiftiop,  who  was  their  ordinary,  and  patron  of  the 
greater  part  of  their  prebends.  Queen  Mary  revived  this,  chapter,  but 
between  thefuiTender  and  revival,  a  leafe  made  by  the  archbifhop  was 
confirmed  by  the  dean  and  chapter  of  Chriftchurch.  The  judges  in 
Ireland  were  divided,  though  the  greater  part  of  them  were  of  opinion 
that  this  leafe  ftiould  bind  the  fucceffor.— The  opinion  of  the  Englifh 
judges  was,  that  the  leafe  was  good.    Dyer,  28a,  pi.  26.    Jenk.  235. 

(0  Dyer,  40.    Co.  Lit.  300.  a,  (i)  Dyer,  ibid. 
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fifterS)  or  of  the  fellows  and  fcholars,  to  the  difpofition  of 
fuch  fole  pofleilionS)  was  equally  requifite  in  thefe  cafes 
refpe£lively  as  that  of  the  chapter  in  the  other  {a). 

The  cafe  of  an  abbot  or  prior  differed  from  that  of  a 
dean  and  of  a  mafter  of  an  hofpital  or  of  a  college ;  for  the 
abbot  or  prior  could  have  no  pofleffions  diftin£k  from  thofe 
of  the  houfe  (b)  5  and  with  refpeft  to  the  pofleffions  of  the 
houfe,  the  whole  eftate,  to  certain  purpofes,  was  fuppofed 
to  be  veiled  in  him ;  whereas  in  the  cafes  of  the  mafter  of 
an  hofpital,  or  of  a  college  and  a  dean,  the  feiftn  of  the  joint 
pofleffions  of  the  houfe,  was  jointly  in  the  mafter  and  his 
brethren  and  fifters,  the  mafter,  fellows,  and  fcholars,  and 
in  the  dean  and  chapter  refpeftively  (c). 

There  was,  therefore,  a  difference  in  the  manner  in 
which  conveyances  were  made  of  the  pofleffions  of  thefe 
ieveral  houfes:  a  grant  or  leafe  of  the  pofleffions  of  an  ab- 
bey or  priory,  was  regularly  made  by  the  abbot  or  prior, 
with  the  affent  of  the  convent,  becaufe,  the  convent  being 
compoied  of  perfons  dead  in  law,  could  not  with  propriety 
be  faid  to  make  a  leafe  or  grant;  though  if  it  had  been  faid 
that  the  abbot  and  convent  made  the  grant  or  leafe,  that 
would  not  have  been  a  material  objedtion  (d). 

But  if  a  leafe  was  to  be  made  of  any  thing  in  which  the 
dean  and  chapter  were  feii^  as  dean  and  chapter,  it  muft 
have  been  made  by  the  dean  and  chzpter  jointly,  and  not  by 
the  dean  with  the  ajint  of  the  chapter  :  but  if  it  had  been 

(a)  Vid.  Co.  Lh.  347.  a. 

{b)  This  is  meant  to  apply  only  to  thftir  capacity  as  heads  of  their 
houfes ;  for  an  abbot  or  prior,  as  well  as  any  of  their  monks,  might 
have  been  a  prebendary,  &c.  and  confequently  have  diftin^  pofleffions 
in  that  capacity.  Vid.  Regiftrum  Breviura  Originalium.  a3o,  b.— 
and  ante,  page  21,  (c)  Vid.  Lit.  f.  655,  656,  657. 

(d)  Plow,  199.    Dyer,  40.  pi.  1—97.  pU  45.    Godbolt,  zii. 

of 
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of  a  thing  belonging  to  the  dean  alone  in  his  corporate  ca- 
pacity diftind  from  the  chapter,  it  might  have  been  by 
the  dean  by  the  affent  of  the  chapter  (tf). 

And  if  the  dean  alone,  in  right  of  himfelf  and  the  chap- 
ter, had  made  a  leafc  for  years,  and  the  chapter  by  them- 
felves  had  afterwards  confirmed  it ;  this  would  not  have 
been  good,  becaufe  they  are  an  entire  body,  and  their  afls 
cannot  be  fevered  5  but  it  would  have  been  otherwifc,  if, 
after  the  leafe,  the  dean  and  chapter  had  jointly  confirmed 
it;  for  then  it  would  have  been  a  new  leafe  {b).  What  is 
faid  here  of  dean  and  chapter  applies  equally  to  the  mafter 
of  an  hofpital  and  his  brethren  and  fifters ;  and  to  the 
mafter,  fellows,  and  fcholars  of  a  college. 

And,  wherever  confent  was  required  in  the  cafe  of  a 
fole  corporation,  it  was  only  neceflary  to  bind  the  fuccef- 
for;  for  without  confent  the  grantor  or  leflbr  himfelf  was 
bound  during  his  life, — and  a  grant  or  leafe  by  dean  and 
chapter  of  the  pofleffions  of  the  chapter,  without  confent 
of  the  bifhop,  was  good  during  the  life  of  the  dean  who 
granted  pr  demifed. 

Whjbre  any  alienation,  grant,  or  demife,  was  made 
without  the  confent  of  the  proper  parties,  the  common 
law  had  provided  a  remedy  for  the  fucceffor :  in  the  cafe 
of  any  of  thofe  fole  corporations  M^ich  are  fuppofed  to 
have  in  law  only  an  eftate  for  life  in  their  pofTeflions,  as  a 
parfon,  vicar,  or  prebendary,  fuch  alienation,  grant,  or 
demife,  without  confent,  was  merely  void  againft  the  fuc- 
ceflbr,  and  he  might  enter  into  the  land ;  and  an  aliena- 
tion by  the  head  of  a  corporation  aggregate  of  many  per- 
Ibns  capable,  of  lands  belonging  to  the  corporation  of 
which  he  was  the  head,  without  their  confent  was  alfo 
void,  and  the  fuccefibr  might  enter:  this  was  the  cafe  of 

{a)  Dyer,  40,  pi.  i,      •       {b)  Id,  ibid.  29  H.  S,  cited  Leon.  176. 

I  2  an 
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ao  alienation  of  any  of  the  the  chapter  lands  by  the  dean 
without  the  confent  of  the  chapter,  or  of  the  lands  of  an 
hofpital  or  college,  by  the  mafter  without  the  confent  of 
the  houfe,  in  fee,  in  tail,  or  for  life:  but  an  alienation  by 
a  fole  corporation  of  land  of  which  the  fee  was  fuppofed 
to  be  in  him,  was  not  merely  void,  but  operated  as  a  dif* 
continuance,  and  the  fucceiTor  could  not  enter,  but  was 
put  to  his  writ  of  entry )  this  was  the  cafe  of  an  alienation, 
by  a  bifhop,  of  lands  belonging  to  his  biihopric ;  by  a 
dean,  of  lands  belonging  to  his  deanery  diftindt  from  thofe 
of  the  chapter ;  and  by  the  mafter  or  warden  of  a  college 
or  hofpital,  of  lands  of  which  he  had  the  fole  and  diftinS 
poiTeilion :  it  was  alfo  the  cafe  of  an  alienation  by  an 
abbot  or  prior  without  confent  of  the  convent;  for 
though  he  had  no  diftinft  pofleffions,  yet  the  fee  was  vefted 
in  him  in  right  of  his  houfe,  and  not  of  the  boufe  jointly 
with  him  (a). 

This  writ  of  entry  was  called  a  writ  of  entry  Jine  ajfenju 
rapittiliy  of  which  there  are  various  forms  in  the  regifter 
fuited  to  the  different  cafes  to  which  it  was  to  be  ap- 
plied  (^). 

Ik  the  cafe  of  religious  houfes^  thefe  reftraints  were  found 
infufficient  to  prevent  the  defalcation  of  the  revenues :  It 
was  therefore  enaded  by  the  ftatute  of  Weftminfter  the 
fecond  (r).  That  if  abbots,  priors,  wardens  of  hofpitals,  and 
other  religious  houfes  founded  by  the  King,  or  by  his  pro- 
genitors, from  thenceforth  fhould  alienate  the  lands  given 
to  their  houfes  by  him  or  his  progenitors,  the  land  fhould 
be  taken  into  the  King's  hands,  and  hoiden  at  his  will,  and 
that  the  purchafer  fhould  lofe  the  recovery  as  well  of  the 

(«)  Vid.  Co.  Lit.  315  b.  341  b.  341  a.  346  a.  b, 

{b)  VId.  Reg.  Brev.  Orig.  230,  and  F.  N.  B.  194.  K, 

(f)  13  Ed.  X,  c.  41, 

lands 
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lands  as  of  the  money  he  had  paid  for  them ;  and  that,  if 
the  houfe  had  been  founded  by  an  earl,  baron,  or  other 
perfon,  he  from  whom,  or  from  whofe  anceftor  the  land  fo 
alienated  v/2LSgiven^  fhouldhave  a  writ  to  recover  thefame^ 
land  in  demefne.  The  writ  was  called  a  writ  contra  for- 
mam  collationts. 

Though  the  words  of' this  ftatute,  in  that  branch 
which  relates  to  the  King,  be  only  "  that  the  lands  fliall 
be  taken  into  the  King's  hands,"  yet  he  could  not  enter 
without  an  office  found,  and  2ifcire  facias  grounded  on  it, 
agaitift  the  holder  of  the  land  {a). 

The  alienation  mull  have  been  with  the  confent  of  the 
convent  or  houfe,  and  not  merely  by  the  abbot  or  other 
head  \  for  in  the  latter  cafe,  the  fucceflbr  might  recover  the 
land,  by  the  writ  of  tniryjine  ajfenfu  capituli  before  men- 
tioned {b).    And  the  writ  contra  formam  collatlonis  lay  only 
of  lands  given  in  frankalmoigne;  for  the  words  6f  it,  as 
prefcribed  by  the  ftatute,  apply  only  to  fuch  a  cafe ;   and 
therefore,  after  the  ftatute  of  quia  cmptoreSj  it  became  of 
little  ufe;    becaufe,   after  that  ftatute,  land  could  not  be 
given  to  an  abbot  or  prior  to  hold  in  frankalmoigne,  as 
all  alienations  were  then  to  hold  of  the  lord  paramount  of 
whom  the  tenant  held  before,  unlefs  the  King  gave  a 
licence  to  alienate  in  mortmain  to  hold  by  that  tenure  (c). 

The  writ  was  not  confined  to  the  founder  and  his  heirs, 
for  land  given  at  the  time  of  the  foundation,  but  extended 
to  land  given  by  any  donor  at  any  fubfequent  time:  but  it 
lay  only  in  favour  of  the  donor  and  his  heirs,  and  could 
not  be  fued  by  any  ftranger.  If  he  who  was  intitled  to 
the  writ  at  the  time  of  the  alienation,  died  without  fuing 

(a)  F.  N.  B.  2X1  G.  2  Inft.  458. 
(h)  F.N.  B.  211  D.  ainft.  45«. 
(0  2  Inft.  459.    F.  N.B.  211I. 

I  3  it. 
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it,  then  his  heir  might  fue  it,  and  it  lay  againft  the  fucceflbr 
on  an  alienation  made  by  his  predeceflbr,  and  on  an  alien- 
ation for  life,  or  in  tail,  as  well  as  on  an  alienation  in 

fee  (a). 

The  writ  was  fued  againft  the  abbot  who  alienated,  or 
his  fucceflbr,  and  not  againft  the  tenant  of  the  land ;  and 
after  recovery  againft  the  abbot  or  his  fucceflbr,  the  courfe 
was  to  fue  2,  fcire  facias  againft  the  tenant  of  the  freehold 
of  the  land,  who  might  plead  in  bar,  any  matter  which 
might  prove  that  the  demandant  had  no  title  {b). 

By  ftatute  32  H.  8,  c.  z8,  it  is  enacted,  ^^  That  all  leafes 
thereafter  to  be  made  of  any  manors,  lands,  tenements,  or 
other  hereditaments,  by  writing,  indented  under  feal  for 
term  of  years  or  for  term  of  life,  by  any  perfon  or  peribns 
—having  any  eftate  in  fee  Ample— —in  the 

right  of  their  churches  fliall  be  good  and  efieftual  in 

the  law  againft  the  leflbrs— and  their  fucceflbrs,  accord- 
ing to  fuch  eftate  as  is  comprifed  and  fpecifled  in  every 
fuch  indenture  of  leafe,  in  like  manner  and  form  as  the  lame 
ihould  have  been,  if  the  leflbrs  thereof,  and  every  of  them, 
at  the  time  of  the  making  of  fuch  leafes,  had  been  lawfully 
feifed  of  the  fame  lands,  tenements,  and  hereditaments 
comprifed  in  fuch  indenture,  of  a  good,  perfect  .and  pw^ 
eftate  in  fee  Ample  thereof,  to  their  own  only  ufes." 

But  it  was  provided,  "  That  this  a(3:  (hould  not  extend 
to  any  leafes  to  be  made  of  any  manors,  lands,  tenements 
or  hereditaments  being  in  the  hands  of  any  farmer  or 
farmers,  by  virtue  of  any  old  leafe,  unlefs  the  fame  oldlezie 
were  expired,  furrendered  or  ended,  within  one  year  next 
after  the  making  of  the  faid  new  leafe,  nor  to  any  grant  to 
be  made  of  any  reverfton  of  any  manors,  lands,  tenements, 
or  hereditaments,  nor  to  any  leafe  of  any  manors,  lands, 

(tf)  F.  N.  B,  211  per  tot.    a  Inft.  458.  (Jb)  F.  N.  B.  an  A. 

tenements 
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tenements  or  hereditaments,  which  had  not  rmji  cmmonly 
been  let  to  ferm,  or  occupied  by  the  farmers  thereof,  by 
the  fpace  of  twenty  years  next  before  fuch  leafe  thereof 
made ;  nor  to  any  leafe  to  be  made  without  impeachment  of 
wajie\  nor  to  any  leafe  to  be  made  above  the  number 
of  twenty-one  years  or  three  lives  at  the  moft  from  the 
day  of  making  thereof;  and  that  on  every  fuch  leafe,  there 
fhould  be  referved  yearly,  during  the  fame  leafe  due  and 
payable  to  the  leflbrs— and  their  fucceflbrs  to  whom  the 
(ame  lands  fhould  come  after  the  deaths  of  the  leflbrs,  if  no 
fuch  leafe  had  been  thereof  made,  and  to  whom  the  rever- 
fion  thereof  fliould  appertain,  according  to  their  eftates 
and  interefts,  fo  much  yearly  rent  or  more  as  had  been  mo/l 
commonly  yielded  or  paid  for  the  manors,  lands,  tenements 
and  hereditaments  fo  to  be  let,  within  twenty  years  next 
before  fuch  leafe  thereof  made  |  and  that  every  fuch  per- 
fon  to  whom  the  reverfion  of  fuch  manors,  lands,  tene-» 
ments,  or  hereditaments,  fo  to  be  let  fhould  appertain, 
^fter  the  death  of  fuch  lefTor  fhould  and  mjght 

have  fuch  like  remedy  and  advantage,  to  all  intents  and 
purpofes,  againfl  the  leflees  thereof,  their  executors  and 
affigns,  as  the  fame  leiTor  fhould  or  might  have  had  againfl 
the  fame  lefTees," 

It  was  alfo  provided,  "  that  this  aft  fhould  not  extend  to 
give  any  liberty  or  power  to  any  parjon  or  vicar  of  any 
church  or  vicarage,  to  make  any  leafe  or  grant  of  any  of 
their  mefTuages,  lands,  tenements,  tythes,  profits,  or  here- 
ditaments belonging  to  their  churches  or  vicarages,  other- 
wife  or  in  any  other  manner  than  they  might  h^ve  done 
before  the  making  of  this  a<3:." 

This  flatute,  from  its  having  enlarged  the  power  of  all 
the  perfons  particularly  mentioned  in  it,  has  been  called 
the  enabling  flatute :   The  perfons  on  whofe  account  it  is 

I  4  introduced 
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introduced  here,  are  an  archblfhop  or  bifhop,  in  right  of 
his  archbiihopric  or  bifhopric,  a  dean  in  refpefl  to  his  fole 
poiTeffions  in  right  of  his  deanery,  an  archdeacon  in  right 
of  his  archdeaconry,  a  prebendary  in  right  of  his  prebend, 
and  the  like  (a).  The  power  which  it  gives  them,  is  to 
make  fuch  les^fes  as  are  therein  defcribed,  under  the  limi- 
tations fpecified,  of  their  own  authority  without  the  con- 
currence of  any  other  perfon,  fo  as  to  bind  their  fucceffors. 
This  ftatute  was  therefore  made  in  favour  of  the  incum- 
bents,  and  for  the  proteftion  of  their  leflees  (b) ;  and  they 
might  ftill,  with  the  concurrence  of  the  proper  parties, 
have  made  the  fame  eftates  they  might  have  done  before : 
but  fuch  improvident  ufe  was  made  of  this  power,  that  it 
was  at  laft  thought  expedient  to  reftrain  it,  which  was  ac- 
cordingly done  by  a  feries  of  ftatutes  made  in  the  reign  of 
Queen  Elizabeth,  which  have  for  that  reafon  obtained  the 
name  of  the  difabling  or  reftraining  ftatutes. 

By  the  firft  of  thefe,  ftatute  i  El.  c.  19,  f.  5,  it  is  en- 
afted  "  That  all  gifts,  grants,  feoffments,  fines,  or  other 
•conveyance  of  eftates,  from  the  firft  day  of  the  then  prefent 
parliament,  to  be  had,  made,  done  or  fufFered  by  any  arch- 
biftiop  or  bifliop,  of  any  honours,  caftles,  manors,  lands^ 
tenements,  or  other  hereditaments,  being  parcel  of  the 
pofleffions  of  his  archbiftiopric  or  bifliopric,  or  united,  or 
pertaining  to  any  the  fame  archbifliopric,  or  bifhoprics,  t6 
any  perfon  or  perfons,  bodies  politic  or  corporate,  other 

THAN   TO   THE    QuEEN's    HigHNESS,    HER   HEIRS  OR 

SUCCESSORS,  by  which  any  eftate  or  eftates  fliould  or 
might  pafs  from  the  fame  archbifliops  or  bifhops,  or  any 
of  them,  other  than  for  the  term  of  twenty-^one  years  or  three 
livesy  from  fuch  time  as  any  fuch  leafe,  grant  or  affurance 
fliould  begin,  and  on  which  the  old  accuftomed  yearly  rent 

(tf)  xlnft.44b,  {b)  Id.  45  a. 

or 
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or  more  (hould  be  referved  and«  payable  yearly  during  the 
faid  term  of  twenty-one  years  or  three  lives,  fhould  be  ut- 
terly void  and  of  no  efFeft  to  all  intents,  conftrudlions  and 
purpofes  whatfoever." 

It  appears  from  the  preceding  feflions  of  this  aft,  that 
the  exception  in  favour  of  gifts  to  the  Queen  was  intended 
in  fupport  of  the  crown ;  but  it  was  foon  turned  into  an 
inftrument  of  evafion  of  the  aft,  many  conveyances  having 
been  made  to  the  Queen  by  archbifhops  and  bifliops,  with 
an  intention  to  have  the  eftates  granted  over,  to  private 
ufes  3  and  the  abufe  became  fo  glaring  towards  the  end  of 
her  reign,  that  it  was  thought  neceflary  by  her  fucceffor, 
**  out  of  his  pious  regard  to  the  interefts  of  religion,'*  if 
we  may  believe  lord  Coke  ( j),  and  the  *  preamble  of  thfe 
ftatute,  to  enaft  (b)  "  that  every  archbifhop  and  bifhop, 
their  and  every  of  their  fucceffors,  fhould  be  from  and  aftei: 
the  end  of  that  feffion  of  parliament,  for  ever  wholly  and 
utterly  difabled  in  law,  to  make,  do,  levy  or  fufFer  any  aft 
or  afts,  thing  or  things,  whereby  or  by  means  whereof, 
any  of  the  faid  honours,  caftles,  manors,  lands,  tenements, 
or  hereditaments,  or  any  part  of  them,  or  any  of  them, 
fhould  or  nxight  be  alienated,  affured,  given,  granted,  deJ- 
mifed,  charged,  or  in  any  fort  conveyed  to  the  King,  his 
heirs  or  fucceflbrs;  and  that  all  alienations,  aiTurances, 
gifts,  grants,  leafes,  charges,  and  conveyances  whatever, 
from  and  after  the  end  of  that  feflionof  parliament,  to  be 
done,  fufFered,  or  made  to  the  King,  his  heirs  or  fuccef- 
fors, by  any  archbifhop  or  bifliop,  or  their  or  any  of  their 
fucceflbrs,  of  or  out  of  any  of  the  faid  pofleffions,  or  of 
or  out  of  any  part  or  parcel  of  them,  or  any  of  them,  and 
all  and  every  confirmation  and  confirmations  of  the  fame, 

(a)  II  Co.  71.  b.  (^)  I  Jac.  i.  c,  3. 

Ihould 


122  THE    LAW 

Ihould  be  from  the  end  of  thatfeflion  of  parliament,  utterly 
vpid  to  all  intents,  conftru£Uons,  and  purpofes.'* 

The  purpofe  of  thefe  ftatutes  was  to  prevent  **  arch- 
bifliops  and  bifhops"  from  making,  even  with  the  confent 
of  their  chapters,  any  other  eftates  of  the  pofleffions  of 
their  fees  than  fuch  as  are  defcribed  in  the  ftatute  of  the 
firft  of  Elizabeth. 

Bv  the  13th  EL  c.  io>  f.  3,  after  reciting  that  long  and 
^onreafonable  leafes  made  by  colleges,  deans  and  chapters, 
parfons,  vicars,  and  others  having  fpiritual promotions^  had 
been  the  chief  caufes  of  the  dilapidations  and  the  decay  of 
all  fpiritual  livings  and  hofpitality,  and  the  utter  impo- 
verifhing  of  all  fuccefTors  incumbents  in  the  fame,  '^  it  is 
enaAed,  that  from  thenceforth  all  leafes,  gi^s,  grants, 
feoffments,  conveyances,  or  eftates,  to  be  made,  had,  done, 
or  fuiFered  by  any  mafter  and  fellows,  of  any  college, 
dean  and  chapter  of  any  cathedral  or  collegiate  church, 
mafter  or  guardian  of  any  hofpital,  parfon,  vicar,  or  any 
other  having  apy  fpiritual  or  ecclefiaftical  living,  or  any 
houfes,  lands,  tythes,  tenements,  or  other  hereditaments, 
being  any  parcel  of  the  pofleffions  of  any  fuch  college, 
cathedral  church,  chapter,  hofpital,  parfonage,  vicarage, 
or  other  fpiritual  promotion,  or  any  way  appertaining  or 
belonging  to  the  fame,  or  any  or  them,  to  any  perfon  or 
perfons,  bodies  politic  or  corporate,  other  than  for  the  term 
if  twenty-one  years^  or  three  liveSj  from  the  time  when  any 
fuch  leafs  or  grant  Jhall  he  made^  on  which  the  accuflomed 
yearly  rent  or  more  Jhall  be  refervedj  and  payable  yearly  during 
the  faid  term^  fliaD  be  utterly  void,  and  of  no  effeft,  to  all 
intents,  conftruftions,  and  purpofes/* 

And  it  is  further  provided  by  f,  4,  "  that  nothing  in 
this  a£i;  fliall  be  taken  to  make  good  any  leafe  or  other 
grant  to  be  made,  by  any  fuch  college  or  collegiate  church 

within 
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within  either  of  the  univerfities  of  Oxford  or  Cambridge^ 
or  elfewhere  within  the  realm  of  England,  for  more  years 
than  are  limited  by  the  private  ftatutes  of  the  fame  col- 
lege" (a). 

It  has  been  often  decided  that,  though  this  ftatute  ufes 
only  the  words  **  mafters  and  fellows"  of  any  college,  yet 
whether  the  college  be  incorporated  by  that  name,  or  by 
the  name  of  warden  and  fellows,  warden  and  fcholars, 
warden,  fellows  and  fcholars,  or  by  the  name  of  mafter, 
fellows  and  fcholars,  or  mafter  and  fcholars,  or  provoft, 
fellows  and  fcholars,  or  by  any  other  name  of  incorpora- 
tion ;  and  whether  the  college  be  temporal  for  the  ad- 
vancement of  liberal  arts  and  fciences,  or  merely  ecclefi- 
aftical,  or  mixed,  every  fuch  college  is  within  the  provi- 
fions  of  this  ad): :  and  that,  though  the  ftatute  fays,  ^^  the 
mafter  or  warden  of  any  hofpital,"  yet  whether  the  hof- 
pital  be  incorporated  by  any  other  name,  or  whether  it  be 
a  fole  corporation,  or  a  corporation  aggregate  of  many,  it 
extends  to  hofpitals  of  all  defcriptions  (b). 

By  14  El.  c.  II,  f.  17,  itisenadted,  "  that  neither  the 
former  branch  of  13  El.  c.  ib,  nor  any  thing  therein  con- 
tained, fliould  extend  to  any  grant,  aflurance,  brleafeof 
any  hou/es  belonging  to  any  the  perfons  or  bodies  politic 
or  corporate  aforefaid,  nor  to  any  grounds  to  fuch  hou/es 
appertaining,  which  hotifes  are  fituate  in  any  city,  borough, 
town  corporate,  or  market-town,  or  the  fuburbs  of  any 
of  them,  but  that  all  fuch  houfes  and  grounds  may  be 
granted,  demifed,  and  affured,  as  by  the  laws  of  this  realm, 
and  the  feveral  ftatutes  of  the  faid  colleges,  cathedral 
churches,  and  hofpitals,  they  lawfully  might  have  been  be- 

(a)  This  aft  was  continued  by  i  Jac.  i^  c.  45,  and  21  Jac.  i.  c*  28, 
to  the  end  of  the  next  feflion  of  parliament,,  and  continued  by  i  Car. 
I9  c.  4.  (b)    Vid.  II  Co.  76.  a.  and  i4£l.  c.  14. 

«  fore 
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fore  the  making  of  the  faid  ftatute,  or  lawfully  might  b^, 
if  the  faid  ftatute  did  not  cxift ;  fo  always  that  fuch  houfi 
were  not  the  capital  or  dwelling  houfe  ufed  for  the  habita- 
tation  of  the  perfons  above  defcribed,  nor  have  ground,  to 
the  fame  belonging,  above  the  quantity  of  ten  acres.'* 

*'  Provided,  f.  19,  that  no  leafe  fliould  be  permitted 
to  be  made,  by  the  force  of  this  aSi^  in  reversion,  nor 
without  referving  the  accuftomed  yearly  rent  at  the  leaft, 
nor  without  charging  the  leflee  with  the  reparations,  nor 
for  longer  term  than  forty  years  at  the  moft ;  and  that  no 
houfes  fhould  be  permitted  to  be  alienated,  unlefs,  in  re- 
compence  thereof,  there  fhould  be  before,  with,  or  pre- 
fently  after  fuch  alienation,  good,  lavfful,  and  fufEcieiit 
aflurance  made  in  fee  iimple  abfolutely,  to  fuch  colleges, 
houfes,  bodies  politic  or  corporate,  and  their  fucceflbrs,  of 
lands  of  as  good  value,  and  of  as  great  yearly  value  at  the 
leaft,  as  thofe  which  fhould  be  fo  alienated ;  any  law  or 
ftatute  to  the  contrary  notwithftanding." 

It  was  the  intention  of  the  aft  13  El.  c.  10,  to  prevent 
all  kinds  of  leafes  for  more  than  the  periods  mentioned  in 
it ;  but  as  it  did  not  prohibit  in  exprefs  words  a  leafe  in 
reversion,  or  a  concurrent  leafe,  many  leafes  were 
made  to  commence  at  the  expiration  of  the  leafe  in  being,' 
and  many  to  run  during  the  time  of  the  leafe  in  being ;  as  if 
fifteen  years  of  a  twenty- one  years  leafe  had  elapfed,  they 
would  make  another  term  to  run  along  with  the  firfV,  fo 
that  at  the  end  of  the  firft,  there  would  be  fifteen  years  of 
the  fecond  to  come. — The  ftatute  of  18  El.  c.  1 1,  after  al- 
luding to  this  pradlice  in  the  recital,  ena£ts  "  that  all 
leafes  thereafter  to  be  made  by  any  of  the  ecclefiafticaJ, 
fpiritual,  or  collegiate  perfons  or  others,"  mentioned  in 
the  I  ^.th  El.  "  of  any  of  their  faid  ecclefiaftical,  fpiritual, 
or  collegiate  lands,  tenements,  or  hereditaments,  of  which 

any 
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any  former  leafe  for  years  was  in  being,  not  to  be  expired, 
furrendered,  or  ended  within  three  years  next  after  the 
making  of  any  fuch  new  leafe,  fliould  be  void,  fruftrate, 
and  of  no  effedl."  And  it  was  further  provided  by  f,  13, 
"  that  every  bond  and  covenant  thereafter  to  be  made,  for 
renewing  or  making  any  leafe  or  leafes,  contrary  to  the 
true  intent  and  meaning  of  this  a6l,  or  of  the  faid  a6l 
made  in  the  13th  year  of  the  Queen,  fhould  be  utterly 
void."  And  by  a  fubfequent  ftatute  (<?),  which  continues 
the  13th  £1.  c.  10,  ^*  together  with  all  and  every  explana- 
tions, additions,  and  alterations  thereof,  or  thereunto  made, 
by  any  other  ftatute  or  ftatutes  fince  the  making  thereof,'* 
it  is  further  enacSled,  "that  all  judgments  thereafter  to  be 
had,  for  the  intent  to  have  or  enjoy  any  leafe  contrary  to 
the  faid  ftatutes,  or  any  of  them,  fliould  be  void,  in  the 
fame  manner  as  bonds  or  covenants  are  appointed  to  be 
void  which  are  made  for  that  purpofe/* 

It  has  been  decided  (^),  however,  that  the  ftatute  18  El, 
c.  II,  did  not  relate  to  the  14th  El.  and  that  confequently 
a  bond  or  covenant  for  renewing  or  making  a  leafe  within 
a  city  or  town  may  be  enforced. 

{a)  43  EI.  c.  9,  f.  8. 

(6)  Crane  v.  Taylor,  Hob.  269.  Crane  brought  an  a£lion  of  co- 
venant againft  Taylor,  one  of  the  prebendaries  of  Ely  ;  and  the  cafe 
appeared  to  be,  that  Do£lor  Tindall,  dean  of  Lincoln,  and  this  de- 
fendant,  and  all  other  the  prebendaries,  by  their  fpecial  names,  had 
covenanted,  jointly  and  fevcrally,  to  make  a  leafe  of  an  inn  within  the 
city  of  London  ;  on  demurrer  the  covenant  was  argued  to  be  void,  on 
the  18th  El.  but  judgment  was  given  in  favour  of  the  plaintiff,  and 
the  covenant  was  held  good  in  law,  on  the  principle  that  it  was  not 
within  the  ftatute  18  El.  for  that  though  the  ftatute  13  El.  c.  10,  was 
general  againft  all  leafes  and  grants,  other  tlian  for  twenty- one  years, 
or  three  lives,  yet  the  14th  El.  c.  11,  ena6led  that  that  ftatute  fliould 
not  extend  to  houfes  in  cities  and  towns,  but  created  a  new  law  with 
lefpefl  to  them. 

^  But 
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But  It  is  prefumed  that  this  ftatute  of  43  El.  c,  9,  does 
extend  to  the  14th  El.  The  latter  makes  an  alteration  in  13 
£1.  c.  10,  and  is  therefore  one  of  the  ftatutes  intended  to 
be  continued,  and,  by  the  enacting  part,  all  judgments 
contrary  to  the^/W  ftatutes,  or  any  of  them,  are 
rendered  void. 

By  rendering  void  ^//leafes  of  lands,  &c.  of  which  any 
former  leafe  was  in  being,  not  to  be  expired  or  furrendered 
within  three  years  after  the  making  of  the  new  leafe,  this 
ftatute  rendered  impoftible  any  diftin<5tion  between  concur- 
rent leafes  and  leafes  in  reverjton ;  but  the  ftatute  of  the 
14th  of  Elizabeth  only  prohibiting,  in  diredl  terms,  leafes 
in  reverjton^  feme  doubt  was  left  whether,  in  cafes  within 
that  ftatute,  concurrent  leafes  were  alfo  void  [a).    In  their 

efFedls, 

{a)  John  abbot  of  Weftminftcr  and  the  convent  being  feifed, 
jure  ecdefia,  of  certain  lands  in  St.  Martin's  demifed  them  for  ninety- 
nine  years  in  the  2  P.  and  M.  and  in  1637,  there  being  feventeen  years 
of  the  leafe  for  ninety,  nine  years  to  run,  John  bifhop  of  Lincoln  and 
dean  of  Weftminfter,  and  the  convent,  made  a  leafe  to  Sir  Richard 
Winn,  to  commence  prcfently,  and  to  hold  for  foity  years.  John  the 
bifhop  and  dean  died  in  1651,  and  John  Earles  was  ele6led  dean,  and 
in  1660  received  35/.  o/.  4^.  for  one  year's  rent.  On  the  13th  of  Feb. 
1661,  the  dean  and  chapter  entei'ed  for  the  purpofeof  bringing  an  eje^- 
jncnt  to  try  the  title,  which  was  accordingly  brought.  We  are  not 
told  what  was  in  fa£l  the  judgment  of  the  court,  for  Carter,  who  re- 
ports the  cafe,  tells  us  that  he  did  not  heai^  the  arguments  of  Brown 
and  Archer,  juftices,  and  he  reports  the  arguments  of  Tirrel,  juftice, 
and  Bridgeman,  C.  J.  who  ultimately  differ  in  opinion,  but  he  does 
not  tell  us  what  was  the  judgment  of  the  majority  of  the  court.  Two 
queftions  were  made  by  thofe  two  judges  whofe  arguments  arc  reported. 
1.  Whether  this  leafe,  being  of  houfes  within  Weftminfter,  and  with- 
in the  14th  of  El.  was  warranted  by  that  ftatute  ?  Or,  in  other  words, 
whether  this  was  a  leafe  in  reverfion  ?  2.  If  it  was  not  warranted  by 
the,  14th  of  El.  yet  whether  the  acceptance  of  the  rent  fhould  make  it 

good  ?  As  to  the  firft  queftion,  they  both  agreed  in  eifcft,  tliough  they 

differed 
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effe^ls,  they  would  certainly  be  produftive  of  the  fame 
inconveniences  as  Icafes  in  reverfion,  and  it^has  accordingly 
been  decided  that  they  are  equally  within  the  prohibition 
of  the  ftatute. 

After 

differed  as  to  llie  mode  of  confiderlng  the  point,  that  this  was  a  leafe  in 
reverfion,  for  they  contended  that  what  was  not  a  leafe  in  po{feflion» 
within  this  aft,  muft  be  a  leafe  in  reverfion ;  that  this  was  not  a  leafe  in 
poflTeflion,  becaufe  at  the  time  it  was  to  commence,  another  was  in  ex- 
iftence  J  that  therefore  it  was  not  warranted  by  the  14th  £1.  and  the  C. 
J.  held  that  it  muft  fall  within  the  compafsof  the  13th  £1.  and  then  it 
was  not  good,  becaufe  for  moi*^  than  twenty-on^  years ;  and  it  was  al- 
io void  by  the  iSth  £1.  becaufe  it  was  made  before  the  end  of  three 
years  before  the  expiration  of  the  former  leafe.  As  to  the  fecond  point, 
Tirrel  thought  that  the  acceptance  of  rent  did  not  make  the  leafe  good, 
by  the  reafon  of  Hunt  and  Singleton's  cafe,  cited  in  3  Rep.  66,  in 
Lincoln  College  cafe,  though  he  admitted  that  during  the  life  of  the 
dean  in  whdfe  time  the  leafe  was  made,  it  was  good.  The  C.  J.  held 
that  the  fucceeding  dean  and  chapter  might  accept  the  rent,  in  which, 
hefaid,  he  differed  from  his  brothers.  If  dean  and  chapter,  hefaid, 
made  a  leafe  not  warranted  by  13  £1.  and  they  accepted  or  did  not  ac- 
cept the  rent,  it  (hould  be  avoided  by  the  fucceeding  dean  and  chapter. 
There  had  been  fo  many  refolutions  on  it,  that  he  thought  it  fcarce  fit 
to  be  disputed.  Huiit  and  Singleton^s  cafe.  Bifhop  of  Salifbui-y's 
csScy  10  Rep.  5S.  Magdalen  College  cafe,  11  Rep.  73.  Co.  Lit.  44. 
If  the  law  fhould  be  altered  in  that  point,  he  faid,  many  foundations 
would  be  ihaken :  there  was  a  difference,  where  a  thing  was  void  by 
ftatute,  and  where  by  the  common  law ;  if  by  ftatute,  the  intent  of  tlie 
makers  muft  be  obferved ;  as  in  Hunt  and  Sir^gleton's  cafe,  not  void 
againftthe  grantor  himfelf,  but  void  againft  the  fuccefforj  why  fhould 
it  not  be  fo  in  the  cafe  of  a  dean  and  chapter  ?  They  were  indeed  bodies 
inviflble,  yet  they  muft  do  natural  a6ls ;  the  head  muft  do  thofe  na- 
tural a6ls.  So,  the  law  was  always  held  2  £d.  3,  27.  3H.  8,  13. 
If  the  dean  die,  the  fucceffor  may  avoid  it,  with  the  fame  chapter. 
The  fucceeding  dean  accepting  a  rent  did  not  bind  at  all ;  he  could  not, 
without  the  chapter,  do  any  thing  alone  to  the  making  good  or  making 
void  of  leafes,  unlefs  in  fome  meafure  during  his  life  j  now  this  leafe 

was 
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After  the  14th  £1.  the  dean  and  chapter  of  St.  Paul's 
made  a  leafe  for  forty  years  of  a  houfe  in  London  to  a 
ft  ranger,,  which  was  then  in  leafe  for  ten  years ;  it  was 
held  by  the  whole  Court  of  Common  Pleas  that  this  leafe 
was  merely  void  by  the  13th  El.  and  not  warranted  by  the 
14th  £1.  which  requires  that  it  (hould  not  be  made  in  re^ 
verjion  of  any  other  leafe ;  for  though  this  -leafe  was  to 
commence  immediately,  yet  it  was  in  law  a  leafe  in  rever- 
fion,  and  therefore  within  the  words  of  the  ftatute  (a). 

The  ftatute  13  £1.  10,  contained  no  claufe  in  favour  of 
alienations  to  the  Queen ;  but  notwithftanding  this,  many 
of  the  bodies  politic  mentioned  in  it,  prefuming  on  a 
maxim  of  law  "  that  the  King  is  not  bound  by  an  afl:  of 
parliament  unlefs  he  be  exprefsly  named,"  and,  on  this  ac- 
count, fuppofing  that  the  Queen  and  her  fucceflbrs  were 
not  included  in  the  words  perfon  or  perfons,  bodies  politic 
or  corporate,"  conveyed  eftates  to  the  Queen  in  the  fame 
manner  as  the  bifhops  had  done,  after  the  ftatute  i  £1.  for 
the  purpofe  of  having  them  granted  by  her  to  private  indi- 
viduals :  among  the  moft  remakable  of  thefe  circuitious 
conveyances,  was  the  cafe  of  the  matter  and  fellows  of 
Magdalen  CoHege,  in  Cambridge  (^),  of  which  the  cir- 
cumftances  were  thefe — Roger  Kelke,  profeflbr  of  divinity, 
mafter,  and  the  fellows  of  the  college  of  St.  Mary  Mag- 
dalen, were  feifed  in  their  demefne  as  of  fee  in  right  of 
their  college,  of  a  certain  m'efluage  in  the  parifh  of  St. 
Botolph,  without  Aldgate,  in  the  ward  of  Aldgate,  Lon- 

was  not  totally  void  iffofaSlo  when  it  was  made,  but  only  voidable  j 
for  if  it  were  void  by  the  ftatute,  it  muft  be  totally  void  ab  initio,^' 
This  was  the  fum  then  ;  if  the  aft  of  the  head  of  a  corpoiation  <lid  in 
many  refpefts  bind  them  during  his  life,  fo  much  more,  a  fortiori^  the 
aft  of  dean  and  chapter.  Carter,  9—16. 
{a)  Cro.  El.  564.         {b)  Magdalen  College  cafe,  11  Co.  6$.  b. 

don. 
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don,  and  on  the  13*  of  Dec*  ii)  the  17th  of  Elizabeth,  by- 
indenture  between  the  Q^een  on  the  one  part,  and  them- 
felves  on  the  other,  inroUed  of  record  in  Chancery,  **  for 
divers  confiderations  them  thereunto  efpecially  moving,'* 
granted  the  mefTuage  to  the  Queen,  her  heirs  and  fuccef- 
fors,  at  a  yearly  rent  of  25I.  payable  to  the  faid  mafter  and 
fellows  and  their  fucceflbrs  at  Michaelmas,  with  a  claufe 
of  diftrefs  for  non*payment,  and  under  a  provifo,  that  if  the 
Queen,  her  heirs  and  fucceflbrs,  fhould  not  fufficiently  con- 
vey and  afTure,  by  letters  patent  under  the  great  feal  of 
England,  the  faid  mefluage,  with  the  appurtenances,  to 
one  Benedi£^  Spinola,  merchant,  of  Genoa,  and  his  heirs, 
before  the  iirft  of  April  then  next  enfuing,  the  indenture, 
and  every  gift,  grant,  and  article  therein  contained,  (hould 
ceafe,  and  be  utterly  void,  and  of  no«fFe(^. — The  Queen, 
according  to  the  provifo,  on  the  29th  of  January,  in  the 
fame  year  of'her  reign,  by  letters  patent  under  the  great 
feal,  granted  the  meflliage  and  appurtenances  to  Spinola^ 
who  was  then  a  denizen,  and  his  heirs  and  afligns  forever— 
Roger  Kelke,  the  mailer  of  the  college,  died  in  the  44th 
of  Elizabeth ;  on  his  death  Barnaby  Gooch  was  elected 
mailer  of  the  college,  and  entered  on  the  premifes,  claim- 
ing them  in  right  of  the  college. 

In  the  eighteenth  of  Elizabeth  an  z8i  of  confirmation 
of  letters  patent  was  made,  by  which,  *  after  reciting,  that 
fince  the  i8(;h  of  November,  in  the  firft  year  of  the  Queen's 
reign,  feveral  honours,  caftles,  lands,  tenements,  rents, 
reverfions,  fcrvices,  and  other  hereditaments,  had  been 
conveyed  tp  the  Queen,  her  heirs  and  fucceflbrs,  by  divers 
and  fundry  perfons,  and  bodies  politic,  as  well  for  the  dif- 
charge  and  fatisfacftion  of  great  debts  and  fums  of  money, 
as  for  other  good  confiderations,*  it  was  enabled,  "that  for 
the  further  furety  of  thefe,  all  feoffincnts,  fines,  furren- 
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ders,  afluranccs,  conveyances,  and  eftates  in  any  manner 
conveyed,  had  or  made,  or  to  be  made  at  any  time  within 
feven  years  after  the  end  of  the  then  prefent  feffion  of  par* 
liament,  to  the  Queen,  by  or  from  any  perfon  or  perfons, 
bodies  politic  or  corporate,  of  any  honours,  caftles,  ma- 
nors, lands,  tenements,  &c.  for  any  debt,  fum  or  fums  of 
money,  or  other  conflderadon  whktfoever,  fhould  ftand, 
remain,  and  be  good  and  available  in  lavir,  to  all  intents^ 
conftrudlions,  and  purpofes,  according  to  the  true  mean- 
ing, intent,  and  purport  of  the  fame"  {a). 

The  principal  queftion  in  this  cafe  was,  whether  the 
conveyance  made  to  Queen  Elisabeth  by  Kelke,  mafter, 
and  the  fellows,  being  after  the  zSt  of  the  13th,  was  re- 
ftrained  by  it:  but  if  this  (hould  be  decided  againft  the 
conveyance,  it  was  contended  by  thofe  who  argued  in  fup- 
port  of  it>  that  the  laft  mentioned  zSt  of  the  i8th  had  fup- 
plied  the  defed,  and  made  the  conveyance  perfe6l  and 
efiedtual. 

Beside  infifting,  by  the  citation  of  a  great  number  of 
cafes,  on  the  maxim  of  law,  ^'  that  the  King  is  not  bound 
by  a  ftatute,  unlefs  he  be  fpecially  named,"  the ,  faid  it 
had  been  the  praiSUce  in  a  great  number  of  inftances,  fince 
the  13th  £1.  formatters  and  fellows  of  colleges,  deans  and 
chapters,  mafters  or  wardens  of  hofpitals,  and  others  hav- 
ing fpiritual  and  ecclefiaftical  promotion,  to  make  eftates 
and  leafes  to  Queen  Elizabeth,  and  the  then  prefent 
King  {b)y  which  had  been  granted  over  and  transferred ; 
that  this  had  been  done  by  the  advice  of  men  deeply  learned 
in  the  law>  and  of  the  learned  counfel  of  the  Queen  and  of 
the  prefent  King ;   that  the  change  of  fo  common  and 

(a)  This  ftatute  of  iS  £1.  is  faid  to  be  a  public  a£l,  and  tlierefbre 
muft  be  taken  notice  of  by  the  judges  without  being  pleaded.  V.  i 
Andcrf.  249 ,  {b)  James  the  firft. 

conftant 
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conftant  an  opinion,  on  which  the  eftates  and  interefts  of 
(o  many  men  depended,  would  be  the  occafion  of  much 
^tigation,  and  the  ruin  of  many,  who  had  not  only  fpent 
their  fubftance,  or  the  greateft  part  of  it,  on  fuch  eftates 
and  leafes,  but  had  alfo  expended  much  on  new  build- 
ings, and  other  charges  on  them. 

To  the  argument  drawn  from  the  maxim  of  law,  it  was 
replied,  that  it  did  not  extend  to  the  prefent  cafe^  and  th^t 
the  authorities  cited  did  not  apply ;   with  refpecSt  to  the 
maxim  itfelf,  the  general  words  of  the  aft,  '•'to  any  per- 
fon  or  perfons,  bodies  politic  or  corporate,"  extended  to 
the  Queen,  becaufe  flie  was  perfona  mixta,  having  both  a 
natural  and  politic  capacity,  as  had  been  repeatedly  de- 
cided ;  that  if  the  aft  were  general,  and  the  Queen  clearly 
included  w;ithin  the  general  words,  {he  could  not  be  ex- 
empted but  by  conftruftion  of  law,  and  in  the  prefent  cafe 
the  law  could  make  no  fuch  conftruftion,  for  reafons  which 
were  apparent  from  the  aft  itfelf:  it  appeared  by  the  pre- 
amble, that  the  legiflature,  of  which  the  Queen  herfelf 
was  a  part,  had  adjudged  long  leafes,  made  by  colleges  and 
the  other  bodies  there  n^entioned,  to  be  an  evil  and  againft 
reafon ;   an  obfervation  which  applied  more  ftrongly  to  a 
conveyance  in  fee  fimple :  an  expofitipn  of  an  aft  contrary 
to  reafon,  could  never  be  permitted  by  the  law,  which  was 
the  perfeSiion  of  reafon ;  and  it  would  be  abfurd  to  permit 
the  Queen  to  be  the  inftrument  of  doing  that  which  (he 
had  concurred  in  declaring  to  be  againft  the  public  good : 
that  it  much  concerned  the  public  to  promote  the  interefts 
of  learning  and  religion,  and  the  parliament  had  declared, 
that  thofe  interefts  had  been  highly  injured  by  the  long 
leafes  againft  which  it  meant  to  provide :  it  was,  therefore, 
unanimoufly  refolved,  that  general  ftatutes,  of  which  the 
objeft  was  the  maintenance  of  religion  and  the  advance- 

K  2  ment 


132  THE     LAW 

ment  of  learning,  fhould  be  extended  generally  according 
to  their  words :  it  was  furdier  obfcrved,  that  the  parlia- 
ment had  itfelf  confirmed  this  decifton  of  the  queftion^ 
for  that  in  the  cafe  of  ecclefiaftical  pcrfons  (a),  it  had  fol- 
lowed the  opinion  of  the  judges  whom  it  had  confulted^  that 
the  Queen  was  bound  by  this  a£t;  an  opinion  which  was 
fupported  by  the  comparifon  between  this  z&  and  that  of 
tlie  firft  of  Elizabeth,  relative  to  archbiihops  and  bifhops; 
the  latter  contained  a  claufe  of  exception  in  &your  of  the 
Queen,  which  plainly  indicated,  that  without  that  excep- 
tion the  Queen  would  have  been  comprehended  within  the 
general  words  ^'  perfon  and  perfons,  bodies  politic  and  cor- 
porate," and  therefore  (he  muft  be  within  the  fame  words 
of  the  other  a(^,  which  contained  no  exception  in  her 
favour;  that  at  the  parliament  held  i  Jac.  i,  when  the 
bifliops'  bill  was  read  to  reftrain  them  from  conveying  to 
the  King,  archbifhop  Whitgift  had  moved,  that  deans  and 
chapters,  and  others  having  ecclefiaftical  livings,  (hould 
be  reftraincd  and  inferted  in  the  fatne  bill,  as  well. as  arch- 
biihops and  biihbps ;  on  which  it  was  again  refolved  by 
the  judges  who  affifted  at  the  time,  that  they  were  already 
fufficiently  reftrained,  and  therefore  they  were  omitted  in 
the  archbiihops'  bill. 

The  fecond  reafon  offered  in  fupport  of  the  prefent 
judgment  was,  that  the  King  is  not  exempted  by  con- 
ftru£^ion  of  law,  out  of  the  general  words  of  a6i$  made  to 
fupprefs  iVrong,  becaufe  he  is  the  fountain  of  juftice  and 
common  right,  and.  this  a<Sb  was  made  to  fupprefs  wrong, 
namely,  to  prevent  dilapidations  and  the  diminutions  of 
fpiritual  livings* 

A  THIRD  reafon  given  was,  that  the  general  words  of 
a  ftatute  which  tend  to  perform  the  will  of  the  founder  or 

(tf)5Co.  13. 
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donor,  (hall  bind  the  King,  though  he  be  not  named ;  and 
that  on  this  principle  it  had  been  held  that  the  King  ^as 
bound  by  the  ftatute  de  donis. 

A  FOURTH  reafon,  which  appears  to  be  the  principal, 
was,  that  in  every  grant,  there  muft  be  a  grantor,  a  grantee, 
and  a  thing  to  be  granted,  and  when  the  grant  of  the  thing 
is  made  void,  the  grantor  is  of  courfe  difabled  to  grant  it; 
in  the  prefentcafe,  the  words  were,  that  "allleafes,  gifts, 
grants,  &c.  except  thofe  permitted  by  the  aft,  "  ihould  be 
utterly  void:"  the  mailer  and  fellows  therefore  were  dif- 
abled to  grant,  and  the  Queen  could  not  tal^e  from  them 
who  were  fo  difabled. 

A  FIFTH  reafon,  more  particularly  applicable  to  the 
prefent  cafe,  was,  that  afts  of  parliament  are  to  be  con- 
ftrued  according  to  the  intent  and  meaning  of  the  authprs 
of  them ;  the  intention  of  the  mafter  and  fellows  was  to 
convey  the  houfe  to  Benedid  Spinola  and  his  heirs,  but 
becaufe  they  could  not  do  it  direftly,  they  attempted  to 
do  it  evafively,  by  granting  it  to  the  Queen  and  her  fuc- 
ceilbrs,  on  condition  exprefled  in  the  fame  grant,  that  the 
Queen  within  three  months  fliould  grant  the  houfe  to  Be- 
nedift  Spinola  and  his  heirs,  fo  that  it  had  been  endeavoured 
to  make  the  Queen,  who  was  the  fountain  of  juftice,  the 
inftrument  of  injury  ai>d  wrong. 

The  fixth  and  laft  reafon  was,  that  the  ftatute  had  made 
void  all  leafes,  grants,  &c.  other  than  for  twenty-one 
years,  or  three  lives,  on  which  the  accuftomed.  rent  or 
more  was  referved,  which  being  exprefs  and  demonftrative 
of  thefe  two  particular  cafes,  excluded  all  others. 

With  refpedl  to  the  number  of  leafes  which  had  been 
made  fince  this  ftatute,  by  matters  and  fellows  of  colleges, 
deans  and  chapters,  matters  of  hofpitals,  &c.  it  was  an- 
fwered,  that  that  had  been  more  from  the  praftice  of  the 
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clergy,  who  imitated  precedents  of  leafes  made  before  the 
ftatute,  than  by  the  advice  of  men  learned  in  the  law,  and 
that  the  inconvenience  was  greater,  and  concerned  a  greater 
number  of  perfons,  and  in  a  higher  degree,  on  this  fide  than 
on  the  other ;  for  that  confidering  the  number  of  colleges 
in  the  univerfities  and  out  of  them,  the  number  of  deans 
and  chapters,  archdeaconries,  dignities,  and  prebends,  in 
cathedral  churches,  parfonages  and  vicarages,  and  the 
number  of  hofpitals  within  the  kingdom,  it  would  be  pro- 
duflive  of  more  inconvenience,  to  give  all  thefe  and  their 
fucceflbrs  power  from  time  to  time  for  ever,  by  indired 
means  to  alienate  their  pofleiSons,  than  could  arife  from 
the  deftruftion  of  certain  eftates  and  leafes  made  fince  the 
ftatute,  of  the  pofleffions  either  of  ecclefiaftical  perfons, 
or  of  the  poor,  originally  given  for  works  of  piety  and 
charity,  and  now  transferred  to  private  perfons,  and  con- 
verted to  private  ufes. 

As  to  the'fecond  point,  it  was  refolved  that  the  ftatute 
1 8  El.  c.  2,  gave  noeffeft  to  this  conveyance  to  the  Queen, 
but  it  remained  of  the  fame  force  as  it  had  before  this  a(£^, 
for  by  the  words  of  the  enading  claufe  coupled  with  thofe 
of  the  preamble,  it  appears,  that  only  fuch  conveyances 
were  eftabliflied  by  it,  as  were  made  for  fatisfaftion  of 
debts,  artd  fums  of  money,  or  other  ^^^rfconfideration;  but 
this  conveyance  was  fo  far  from  coming  under  this  defcrip- 
tion,  that  by  the  very  terms  of  it,  that  which  might  be 
taken  as  a  confideration,  the  payment  of  15I.  rent  by 
the  Queen,  was  rendered  impoffible,  by  the  condition  of 
granting  it  over  before  any  rent  could  become  due  j  and 
there  was  not  only  an  omiflion  of  any  good  confideration, 
but  the  addition  of  a  fraudulent  pradtice  to  make  the 
Queen  an  inftrument  of  conveying  the  eftate  to  a  fubjeft; 
admitting,,  however,  that  there  had  been  a  good  confider- 
ation, 
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ation,  yet  that  would  not  have  brought  the  prefent  cafe 
within  this  confirming  ftatute  ;  the  only  efFeA  of  that 
ftatute  was  to  fupply  any  defe£l  of  circumftance,  as  inroU- 
ment  or  the  like,  when  the  perfon  granting  had  power 
over  the  land,  and  the  deed  was  good  and .  legal  in  other 
refpedls,  but  for  want  of  that  circumftance  was  not  of  efFeft 
to  pafs  the  thing  intended  to  be  granted  (a)* 

To  render  valid  a  leafe  made  under  the  authority  of  the 
enabling  ftatute  (^),  certain  requifites,  by  the  terms  of  the 
ftatute,  muft  be  obferved.  i.  It  muftbeby  writing  in- 
dented, under  feal,  and  not  by  deed  poll,  or  parol.  2.  It 
muft  be  made  to  begin  from  the  makings  6r  from  the  day  of 
the  making,  the  words  of  the  ftatute  being,  at  the  moft 
from  the  day  of  the  making  thereof,*  which  implies  that  it 
may  be  from  the  making,  3.  If  there  be  an  old  leafe  in 
being,  it  muft  be  furrendered,  expire  or  be  ended  within 
one  year  next  after  the  making  of  the  new  leafe;  and  fuch 
furrender  muft  be  abfolute  and  not  conditional ;  for  then 
the  intent  of  the  ftatute  might  be  eafily  evaded,  by  fetting 
up  all  fuch  old  leafes  again,  for  breach  of  the  condition. 
4.  It  muft  be  either  for  twenty-one  years,  ^r  for  three  lives, 
and  not  for  both  at  the  fame  time;  for  the  words  of  the 
ftatute  are  in  the  alternative :  and  therefore,  if  a  leafe  for 
years  be  made  according  to  the  ftatute,  the  fuccefTor  can- 
not expel  the  leffee  and  make  a  leafe  for  life  or  lives.  5.  It 
muft  not  exceed  three  lives,  or  one-and-twenty  years,  from 
the  commencement  (r ),  but  it  may  be  for  a  lefs  term,  or  for 
fewer  years,  for  the  intention  of  the  legiflature  was  to  pre- 
vent long  and  unreafonable  leafes  beyond  the  terms  of  twen- 

(a)  Vid.  the  fame  cafe  reported  i  Rol.  ]^ep.  151. 
(^)  3%H.  8,  c.  28. 

(f )  Lord  Coke  fays,   **  from  the  making  of  it,"  but  that  is  evi- 
dently inaccurate,  becaufe  it  may  be  from  the  day  of  the  making. 
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ty-one  years  or  three  lives  (^).  6.  Itmuftbeof  Iands,tene-' 
ments,  or  fuch  hereditaments,  out  of  which  a  rent  can  be 
referved,  and  that  after  the  death  of  the  lefibr,  the  fucceflbr 
may  \i2cvtfuch  like  remedy  and  advantage^  to  all  intents  and 
purpofes,  againft  the  leflees,  their  executors  and  affigns, 
as  the  leiTor  might  have  had  againft  the  £ime  leflees  {b). 
7.  It  muft  be  of  lands  or  tenements  which  have  been  moft 
commonly  letten  or  occupied  by  the  fpace  of  twenty  years 
next  before  the  leafe  made.  8.  On  every  fuch  leafe,  there 
muft  be  refer ved^'^^ri^,  during  the  fame  leafe  due  and  pay- 
able to  theieftbr  and  his  fucceftbrs,  fo  much  yearly  rent  or 
more,  as  hath  been  moft  commonly  yielded  and  paid,  with-* 
in  twenty  years  next  before  fuch  leafe  made.  9.  Such  leafe 
muft  not  be  made  without  impeachment  of  wafte. 

Leases  made  under  the  authority  of  the  exception  of 
ftatute  I  £1.  19.  f.  5,  and  13  £1.  c.  10,  muft  begin  from 
the  making  {c)y  and  not  from  the  day  of  the  making,  in 
which  refpeft  they  differ  from  thofe  made  under  the  au^ 
thority  of  the  ftatote  of  H.  8,  vi^iich,  as  before  mentioned, 
may  begin  from  the  making  or  from  the  day  of  the  m2km%{d) . 

Leases  made  under  the  exception  of  the  13th  £1.  alfo 
differ  in  this  from  thofe  made  under  the  authority  of  the 
ftatute -of  H.-8,  that  where  any  former  leafe  for  years  is  in 
being,  it  muft  expire,  be  furrendered  or  end,  only  within 
three  years,  from  the  commencement  of  the  new  leafe } 
whereas  in  the  other  cafe,  the  exifting  leafe  muft  expire, 
end,  or  be  furrendered  within  one  year, 

{a)  Vid.  I  Leon.  306. 

{b)  Vid.  poft,  a  more  particular  account  of  what  may  be  leafed. 

(0  The  word^  of  i  El.  19.  f.  5,  are  ''from  fuch  time  as  any  fuch 
leafe,  grant,  or  afTurancc  fhall  begin,"  thofe  of  13  EK  c.  10,  "from 
th^  time  fuch  leafe  or  grant  fliall  be  made  or  granted." 

{d)  Vid.  3  Bac.  Abr.  Leafes,  E.  2,  for  a  variety  of  cafes  on  the 
commencement  of  leafes. 

In 
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In  all  other  Tefpe£ts,  leaies  made  under  the  exceptions  of 
either  of  the  reftraining  ftatutes,  muft  be  warranted  by  the 
enabling  ftatute  of  Henry  the  eighth.     By  the  cxprefs 

* 

words  of  thofe  exceptions,  they  muft  be  only  for  tWenty- 
one  years  or  three  lives,  and  not  for  both  at  the  fame  time, 
and  the  accuftomed  yearly  rent  or  more  muft  be  refervod 
and  payable  yearly ;  and  they  muft  have  the  other  qua- 
lities and  properties  prefcribed  by  that  ftatute,  by  equitable 
conftruftion  (a).  So,  that  every  leafe  made  according  to 
the  exception  of  13  EI.  c.  10,  by  any  fole  qorporatipn,  if 
not  Hkewife  warranted  by  32  H.  8,  c.  28,  muft  be  con- 
firmed by  thofe  whofe  confirmation  was  required  at  com- 
mon law.  And  as  parfons  and  vicars  are  excepted  out  <pf 
the  ftatute  of  Henr^  the  eighth,  they  can  in  no  cafe  make 
a  leafe  to  bind  their  fucceffors  even  under  the  exception  of 
13  £1.  c.  10,  without  the  confent  of  patron  and  orHinary, 
nor  %uith  that  confent  any  other  leafe  than  fuch  as  is  war- 
ranted by  that  exception  (b). 

Leases  for  twenty-one  years,  or  three  lives,  by  arch- 
biihops  or  biftiops,  are  only  exempted  from  the.  general 
difability  impofed  on  thefe  fole  corporations  by  the  firft  part  - 
of  I  £1.  c.  19,  and  therefore  receive  no  {zn&ian  from  th^t 
zQ.  but  as  far  as  they  are  conformable  to  28  H.  8,  and 
therefore  if  part  of  the  land  be  not  in  pofTeiEon,  or  the  old 
leafe  be  not  furrendered  or  expired  within  one  year  before 
the  new  leafe  miUe,  or  in  any  other  refpe£J:  fuch  new  leafe 
be  not  warranted  by  32  H.  8,  then  in  order  to  bind  the 
fucceflbr,  there  muft  be  the  confirmation  of  the  dean  ai^d 
chapter,  becaufe  at  common  law  fuch  confirmation  was 
necefTary;  and  thefe  leafes,  not  being  Warranted  by  32  H. 
8,  which  is  the  only  ftatute  that  enables  bifl^ops  folely  to 
make  leafes  to  bind  their  fucceflbrs,  are  voidable  \>y  ^9 

(a)  Vid.  I  Inilk  44,  45.       .    (h)  Id.  44  a. 

fucceflbrs 
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fucceilbrs  as  much  as  if  they  were  made  for  an  hundrec) 
years  or  more  (^}. 

With  refpeft  to  concurrent  leafes,  the  cafe  of  a  biihop 
differs  fomething  from  that  of  all  other  corporations  fole, 
mentioned  in  the  fiatutes,  to  whofe  a<Sls  confirmation  was 
neceilary  at  common  law,  and  from  that  of  the  aggre- 
gate corporations  within  the  ftatutes,  to  whofe  afts  no 
confirmation  was  ever  necefTary.  In  the  cafe  of  all  the 
other  corporations  fole,  though  the  new  leafe  be  con- 
firmed by  thofe  whofe  confirmation  was  required  at  com- 
mon law,  aiid  in  the  cafe  of  the  aggregate  corporations, 
the  furrender  or  expiration  of  the  old  leafe  mufl  be  abfo- 
lutcly  within  the  times  refpedlively  limited  by  the  ftatutes. 
But  with  refpe£t  to  biibops,  it  has  been  already  ihewn  that, 
with  the  confirmation  of  the  dean  and  chapter,  they  might 
have  alienated  the  pofleffions  of  their  church  for  ever, 
though  without  fuch  confirmation,  they  could  not  have 
made  a  leafe  to  bind  their  fuccefTors  even  for  one  year;  the 
fiatute  of  Henry  the  eighth  enabled  them  alone,  without 
confirmation,  to  make  leafes  under  the  reftridiions  pre- 
fcribed;  but  if  they  wifhed  to  make  leafes  or  grants  for 
iany  longer  term,  or  in  any  other  manner,  than  this  ftatute 
warranted,  they  remained  as  at  common  law,  and  confe- 
qtiently  muft  have  had  the  like  confirmation  of  dean  and 
chapter,  to  bind  the  fuccefTor ;  and  becaufe  many  bifhops 
made  an  improper  ule  of  this  power,  by  procuring  the  con^^ 
firmation  of  their  deans  and  chapters  to  very  long  leafes, 
or  abfolute  alienations,  the  ftatute  i  £1.  c.  19,  was  made 
to  limit  it;  and  now,  in  confequence of  that  ftatute,  no 
confirmation  whatever  can  make  a  bifbop's  leafe  binding 
on  the  fuccefTor,  if  it  exceed  the  term  of  twenty-one  yearsi 
or  three  lives,  becaufe  the  ftatute  makes  it  void,  and  con- 

(tf)  3  Bac.  Abr.  Leafesi  £.  z. 

fequently 
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fequently  incapable  of  receiving  any  &n<aion  from  con- 
firmation ;  but,  in  fame  degree  to  obviate  this  difficulty, 
the  concurrent  leafe  was  invented,  and  has  generally  ob- 
tained, and  been  held  good  (^i). 

If  a  bifhop  folcly  make  a  leafe  for  twenty-one  years,  ac- 
cording to  the  ftatute  of  Henry  the  eighth,  and  within 
four  or  five  years  or  more  of  the  expiration  of  this  leafe, 
make  another  for  twenty-one  years,  to  begin  from  the 
making ;  this  leafe,  if  it  be  confirmed  by  the  dean  and 
chapter,  and  be,  in  every  thing  elfe,  purfuant  to  the  ex- 
ception of  I  El.  c.  19,  is  held  to  be  good  as  a  concurrent 
leafe  for  thefe  reafons.  i .  Becaufe  fuch  leafe,  though  it  be 
not  good  within  the  32d  H.  8,  by  reafon  that  the  firft  leafe 
is  not  furrendered  or  expired  within  a  year  after  the  making 
of  the  fecond  ;  yet  being  confirmed  by  the  dean  and  chap- 
ter, it  remains  a  good  leafe  at  common  law,  and  then,  if  it 
be  not  void  within  the  exception  of  i  El.c.  19,  the  fuccef- 
for  {hall  be  bound ;  and  that  it  is  not  void  within  that  ex- 
ception, it  is  contended,  appears  both  from  the  letter  and 
meaning  of  the  exception ;  for  the  words  are,  **  other  than 
for  twenty-one  years  or  three  lives,  from  fuch  time  as  any 
fuch  leafe  fliall  begin ;''  now  this  fecond  leafe  does  not  ex- 
tend twenty-one  years  from  the  time  it  begins,  being  for 
twenty-one  years  only  froni  the  making,  and  fo,  within 
the  exprefs  words  of  the  exception.  2.  It  is  contended 
that  it  is  not  void  within  the  meaning  of  the  exception, 
becaufe,  for  fo  many  years  as  were  to  come  of  the  firft 
leafe,  this  is  good  only  by  eftoppel  and  not  in  intereft  j  for 
the  fecond  leflee  can  have  no  benefit  of  it,  fo  long  as  the 
firft  leafe  endures,  and  then  againft  the  fucceflbr,  there  is 
}n  elfeft  no  more  than  a  leafe  for  twenty-one  years,  the 
fecond  leafe  being  in  elFedl  void  for  all  the  years  that  are  to 

{a)  Vid,  3  Bac.  Abr,  Leafes,  lip.  3, 

come 
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come  of  the  firlV  Jeafe,  and  thofe  that  will  then  remain  of 
the  fecond  make  in  all  no  more  than  twenty-one  years  at 

-one  time,  and  fo  not  againft  the  meaning  of  the  exception. 
3,  Such  fecond  leafe  is  fo  far  from  being  prejudicial  to  the 

.  fucccilbr,  that  it  is  rather  for  his  ben^/it ;  *for  now  he  will 
have.the  rent  referved  on  the  firft  leafe  during  the  refidue 

.of  that  term,  and  may  alfo  at  the  fame  time  recover  the 
rent  referved  upon  the  fecond  leafe,  that  being  only  for 

i  yi^rs,  becaufe  the  lefTee  is  eftopped  to  fay  he  did  not  take 
iuch  lea&  under  fuch  refervation ;  and  thus  the  fucceflbr 
will  have  two  rents  inftead  of  one^  and  although,  if  the 
lecond  leilee  fliould  enter  and  be  evl£ted  by  the  firft  leiTee, 
this  would  caufe  a  fufpenfion  of  the  rent  referved  on  the 
iecond  leafe;  yet  the  fucceflbr  fuiFers  no  prejudice:  be- 
caufe,  thouglvhe  cannot  diftrain  for  the  fecond  rent  during 
the  continuance  of  the  firft  leafe,  and  though  the  re*entry  of 

•  the  firft  lefiee  (hould  amount  to  an  attornment,  and  give 

•  the  rent  referved  on  the  firft  leafe,  to  the  fecond  lefiee,  yet 
.  ^he  bifhop,  or  his  fucceflbr,  may  always  maintain  an  adion 

of  debt  againft  the  fecond  lefiee  for  the  rent,  ^d  will  thus 
be  always  fiire  of  one  rent  {a)i 

But,  after  fuch  leafe  for  year?,  the  bifhop  cannot  make 
.a  leafe  for  three  lives  to  'be  good,  by  way  of  concurrent 
.  leafe,  though  it  be  confirmed  by  the  dean  and  chapter ;  but 

•  fuch  fecond  leafe,  whether  it  be  made  to  begin  prefently, 
or  by  way  of  leafe  or  grant  in  reverfion,  and  attornment 
upon  it,  is  againft  the  exception  of  i  £1.  c.  19,  and  by 
confequence,  fhall  not  bind  the  fucceflbr;  for  the  words  of 
the  exception  are  in  the  disjundive,  ^' other  than  leafes 
for  three  lives,  or  twei^ty-onp  years;  fo  that  there  ought  to 
^e  only  the  one  or  only  the  other  in  being  at  a  time  againft 

(a)  Vid.  3  Bac.  Abr.  Leafes,  P»  3, 

tfec 
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the  fucceffor,  and  not  both  together :  and  if  thelerfc  in  re- 
verfion  for  three  lives  (hould  be  good  as  a  concurrent  leafe, 
then  would  the  fucceffor  have   no  remedy  for  the  rent  re* 
ferved  on  it,  during  the  firft  \esSe ;  not  by  diftrefs,  bccaufe 
the  poffefSon  was  only  a  pledge  for  the  rent  referved  on 
the  firft  leafe ;  not  by  aftion  of  debt,  becaufc  that  does  not 
Jie  for  rent  referved  on  an  eftate  of  freehold  during  the  con- 
tinuance of  it  J  nor  by  affize,  becaufe  he  had  no  feifm  of 
it:  and  though  after  the  leafe  for  years  deterofiined,  the 
leffor  may  diftrain  for  all  arrears ;    yet  that  is  only  a  poffi- 
bility  or  contingency ;   for  the  leafe  for  years  may  ouN 
laft  the  three  lives,  and  then  they,  by  reafon  of  their  re- 
verfionary  intereft,  having  the  prefent  rent  of  the  leflee  for 
years,  the  biihop  and  his  fuccefTors  will  lofe  ail  that  rent: 
And  if  the  firft  leafe  be  for  three  lives,  and  the  fecond  only 
for  twenty-one  years,  yet  that  will  not  bind  the  fucceflfor; 
becaufe,  though .  an  z&ioti  of  debt  might  be  maintained 
againft  the  leiTee  for  years  fpr  the  rent  referved  on  his  leafe 
during  the  leafe  for  lives,  yet  fuch  leafe  for  lives  and  years 
at  the  fame  time  is  againft  the  words  of  the  exception, 
which  are  in  the  disjunflive.    From  hence  it  fcdlows,  the 
concurrent  leafe  holds  only  where  hotb  are  iot  years -y  fo 
that  the  certain  determination  of  the  firft  and  commence^ 
ment  of  the  fecond  jare  known  immediately  upon  the  mak-> 
ing  of  the  latter,  and  that  the  fucceffor  will  in  all  events  be 
fure  of  a  remedy  by  way  of  diftrefs,  for  the  one  rent  and 
the  other  as  they  refpectively  commence,  and  alfo  by 
a(^on  of  debt  or  covenant  on  the  contra^  in  the  mean 
time,  if  fuch  concurrent  leafe  fiiould  be  conftrued  to  pafs 
^  reverfionary  intereft,  and  intitle  thcffcond  leflee  to  the 
rent  referved  on  the  firft  leafe  by  an  unwary  or  wilful  at- 
tornment of  the  Jirfl  leflee — Even  this  concurrent  leafe  for 
years  is  open  to  obfervation,  and  hai  not  eicapcd  cenfure, 

though 


142  THE     LAW 

though  being  at  firft  recognized  in  the  exchequer  chamber^ 
by  a  majority  of  ten  judges,  it  has  ever  flnce  been  allowed 
as  lawful  I  My  lord  chief  juftice  Vaughan  fays,  that  it  is 
neither  within  the  letter  nor  the  meaning  of  the  ftatute 
I  El.  c.  19,  becaufe  there  is  amther  leafe  in  being  than  for 
twenty-one  yearsy  or  three  lives  j  for  there  are  in  fa<El  two  in 
being  at  the  fame  time,  and  therefore  more  than  the  ftatute 
warrants ;  and  that  the  ftatute  intended,  when  the  firft  leafe 
expired,  the  bifliop  who  fhould  then  be,  fhould  have  the 
advantage  of  making  a  new  leafe,  which  by  allowing  fuch 
concurrent  leafe  may  be  prevented  perpetually  except  by 
way  of  remainder  {a).  ^ 

By  the  words  of  the  ftatute  of  Henry  the  eighth,  the 
fixth  requilite  to  be  obferved  in  making  thefe  leafes,  is 
•*  that  they  muft  be  of  lands,  tenements,  or  of  fuch  heredita- 
ments as  that  out  of  them  a  rent  can  be  referred,  and  that 
after  the  death  of  the  leflbr,  the  fuccefTor  may  hskvejuch  like 
remedy  and  advantage  to  all  intents  and  purpofes,  againft 
the  leflees,  their  executors  and  afSgnr,  as  the  leflbr  might 
have  had  aigainft  the  fame  leflees" — hence  it  has  been 
held  {h)  that  all  fuch  leafes  muft  be  of  lands  or  tenements 
corporeal  to  which  rcfort  may  be  had  for  the  rent  referved^ 
by  way  of  diftrefs ;  for  that  otherwife  the  fucceflbr  may  be 
without  any  remedy  for  the  rent,  and  thus  dilapidations 
and  all  the  other  mifchiefs  againft  which  the  ftatutes  in- 
tended to  provide,  may  take  place ;  therefore  leafes  of  fairs, 
markets,  liberties,  frar^chifes,  advowfons,  commons,  pif- 
caries,  offices^  hundreds,  tithes^  or  any  other  incorporeal 
inheritances,  though  with  the  confirmation  of  the  (dean  and 
chapter,  or  of  other  perfons  required  by  law  to  confirm 
the  fame,  will  not  bind  the  fucceflbr. 

(^i)  3  Bac.  Abr.  E.  3.     1  Inft..45  ^^  vid,  Elmer's  cafe.    5  Co.  *• 
{h)  Vid.  Jewers  cafe.     5  Co.  3. 

Ali. 
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All  the  books  agree  that  a  leafe  for  three  lives  of  tithes, 
or  other  incorporeal  inheritances,  will  not  bind  the  fuc- 
ceflbr,  though  the  ancient  rent  be  referved,  and  the  leafe  or 
grant  confirmed ;  becaufe  the  fuccefTor  would  be  without 
the  tithes  or  other  inheritance,  and  would  have  no  remedy 
for  the  rent  referved;  he  could  not  diftrain,  becaufe  there 
would  be  no  place  in  which  he  could  take  a  diftrefs,  the 
things  leafed  or  granted  being  perfectly  incorporeal  and  in- 
vifible ;  he  could  not  have  an  affize,  becaufe  either  he  had 
not  feiiin,  or  if  he  had,  yet  there  would  be  nothing  to  put 
in  view  of  the  recognitors;  and  he  could  not  main- 
tain an  a£lion  of  debt  during  the  leafe,  becaufe  being  for 
three  lives,  it  is  an  eftate  of  freehold,  which  will  endure  no 
adtion  of  debt  fo  long  as  it  continues. 

It  is  held  likewife  in  fome  books,  that  a  leafe  for  twenty- 
one  years  of  fuch  incorporeal  inheritances,  though  they 
have  been  ufually  demifed,  and  the  ancient  rent  referved  out 
of  them,  is  notwithftanding  voidable  by  the  fuccefTor  within 
thefe  ftatutes,  becaufe,  though  the  rent  referved  be  good 
by  way  of  contradt  between  tlte  leflbr  and  leflee,  and  debt 
may  be  maintained  for  the  recovery  of  it ;  yet,  they  fay,  it 
is  not  fuch  a  rent  as  is  incident  to  the  reverflon,  nor  fhall 
pafs  with  it  to  the  fucceflbr ;  and  that  therefore  the  fuc- 
cefTor having  no  remedy  for  the  rent,  fhall  not  be  bound 
by  the  leafe. 

But  this  point  feems  to  have  been  (haken  by  contrary 
refolutionsi  for  fome  books  ex  prefsly  hold  fuch  leafe  for 
years  to  be  good  againfl  the  fuccefTor;  becaufe  he  has  re- 
medy for  the  rent  by  a^ion  of  debt,  and  that  it  has  been  fo 
adjudged ;  and  they  make  a  diflindlion  betweeen  fuch  a 
leafe  for  years,  and  a  leafe  for  life ;  they  fay  likewife  that 
the  rent  ifTues  out  of  the  tithes  by  way  of  render,  though 
not  in  point  of  remedy,  becaufe  no  diflrefs  can  be  taken  for 

it; 
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It;  but  diat  this  is  fuppliod  by  a£lion  of  debt  which  lies 
for  fuch  reot,  and  fhall  devolve  to  the  fucceflbr ;  and  tbiit 
fuch  rent  does  not  lie  only  in  privity  of  contract,  as  a  fum 
in  grofs,  but  is  incident  to  the  reverfion,  otherwife  the  fuc* 
cefibr  could  not  have  !t,  being  only  privy  to  the  eltate, 
not  to  the  perfonal  contrails  of  his  predeceiTor. 

All  the  books,  however,  agree,  that  a  leafe  for  three 
lives  or  twenty^one  years,  of  a  manor,  with  the  advowfon 
appendant,  or  of  lands  or  houfes  and  of  tithes  ufuallylet 
herewith,  referving  the  ancient  rent,  is  good,  and  (hall  bind 
thefucceflbr  within  thefe  ftatutes;  for  though  the  rent  does 
not  ifllie  out  of  the  advowfon,  tithes,  &c.  in  point  of  re- 
medy, yet  the  rent  is  greater  in  refpeft  of  diem,  and  the 
fucceflbr  has  his  remedy  for  the  whole  rent  upon  the  lands, 
or  other  corporeal  hereditaments  let  with  them;  and 
Vaughan  proves  this  from  the  exprefs  words  of  13  El.  c.  10, 
which  are,  that  all  leafes,  by  any  fpiritual  or  ecclefiaftical 
peribns,  having  lands,  tenements,  tithes  or  hereditaments, 
other  than  for  twinty^one  years  or  three  livesy  ihall  be  void ; 
fo  that  the  ftatute  plainly  fhews,  that  in  fome  way  or 
other,  tithes  may  be  leafed  for  twenty-one  years  or  three 
lives;  and  if  they  cannot  be  leafed  fingly,  itmuft  be  with 
lands  ufually  let  with  them  (a). 

But  this  doubt  is  now  removed  by  ftatute  5  G.  3,  c  17, 
by  which  it  is  enafted  "  that  all  leafes  for  one,  two  or  three 
lives,  or  any  term  not  exceeding  twenty-one  years,  of  any 
tithes,  tolls,  or  other  incorporeal  hereditaments,  folely,  and 
without  any  lands  or  corporeal  hereditaments,  by  any 
archbifliop,  bifliop,  matter  and  fellows,  or  other  head  and 
members  of  colleges  or  halls,  deans  and  chapters,  precen- 
tors, prebendaries,  matters  and  guardians  of  hofpitals,  and 

(a)  Vid.  3  Bac.  Abr.  Leafes,  E,  5,  where  all  the  cafes  on  the  fubjeft 
arc  put  together. 

.    .  every 
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every  other  perfon  and  perfons,  who  are  enabled,  by  the 
feveral  ftatutes  now  in  being,  or  any  of  them,  to  make  any 
leafe  or  Jeafes  for  one,  two  or  three  lives,  or  any  term  or 
number  of  years,  not  exceeding  twenty*one  years,  of  any 
lands,  tenements,  or  other  corporeal  hereditaments,  iball 
be  deemed  as  good  and  eiFe£tual  in  law  againft  fuch  arch- 
bilhop,  bifhdp,  mafters  and  fellows,  or  other  heads  and 
members  of  colleges  or  halls,  deans  and  chapters,  precen- 
tors, prebendaries^  mafters  and  guardians  of  hofpitals,  and 
other  perfons  fo  granting  the  fame^  and  their  fucceilbrs,  in 
the  fame  manner  as  any  leafe  made  by  fuch  perfons  or 
bodies  politic  of  any  laods  or  other  corporeal  hereditaments 
now  are,  by  virtue  of  the  ftatute  of  32  H.  8,  or  any  other 
ftatute  now  in  being,'* 

And  it  is  enacted  further,  "  that  in  cafe  the  rent  referved 
on  any  fuch  leafe  ihould  be  in  arrear  and  unpaid,  by  the 
fpace  of  twenty *eight  days  after  any  of  the  days  on  which 
it,  is  made  payable,  the  leiTors,  or  their  executors,  admini- 
ftrators  and  fucceiTors  refpeftively,  may  bring  an  adlion  or 
aftions  of  debt  againft  the  leflee  or  leflees,  their  heirs,  exe- 
cutors, adminiftrators  or  afligns,  for  the  recovery  of  fuch  • 
rent  in  arrear,  in  the  fame  manner  as  any  landlord  or  leilbr 
or  other  perfon  or  perfons  may  do  for  the  recovery  o^ 
arrears  of  rent  due  on  any  leafe  or  leafes  for  life  or  lives^ 
or  years,  by  the  laws  now  in  being." 

But  it  is  provided  ^^  that  nothing  io  this  aA  contained 
ihail  be  conftrued  to  extend  to  enable  any  mafter  and.  fel- 
lows, or  other  head  and  members  of  colleges,  or  halls, 
deans  and  chapters,  precentors,  prebendaries,  mafters  and 
guardians  of  hofpitals,  or  other  ecclefiaftical  perfons,  to 
grant  leafes  for  any  Jonger  or  other  terms  than  by  the  lo- 
cal ftatutes  of  their  feveral  foundations,  they  were  before 
refpedlivf ly  enabled  to  do/' 
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The  words  of  the  ftatute  of  Henry  the  eighth,  which 
cxprcfs  the  feventh  requifitc  to  be  obferved  with  refpeft  to 
the  leafes  in  queftion,  are  thefe,  ^  That  the  a£t  (hall  not 
extend  to  any  leafe  of  any  nuinors,  lands,  tenements,  or 
hereditaments,  which  have  not  moft  commonly  been  letten 
to  farm,  or  occupied  by  the  farmers  for  the  fpace  of  twenty 
years  next  before  fuch  leafe  thereof  made." 

On  this  claufe  it  has  been  held,  that  where  die  tempo- 
ralties  of  a  bifhopric  come  into  the  hands  of  the  King,  ^d 
he  keep  them  twenty  years  or  more,  and  during  that  time 
let  to  &rm,  for  eleven  years  or  more,  lands  whkh  had 
not  been  before  iifually  let,  and  then  appoint  a  fucceflbr, 
and  reftore  him  the  temporalttes,  the  latter  cannot,  by  any 
leafe  of  thofe  lands  for  the  leafing  of  which  he  has  no  other 
warrant  than  this  leafing  by  the  King,  bind  his  fuccefTor^ 
For  the  King  might  have  let  the  bifhop's  palace^  or  the  dc- 
mefhes  about  it,  and  di^n  if  the  fucceflbr  might  likewife 
make  a  binding  leafe  of  diem  for  twenty-one  years  or 
three  lives,  and  fhould  die  or  be  removed,  that  which  was 
Intended  to  give  the  farmers  a  fecure  pofleffion  during  their 
leafes,  would  introduce  a  great  inconvenience  on  the  fuc- 
cefTor:  It  is  dierefore  an  efbiblifhed  rule,  diat  die  previous 
letting  which  is  required  to  make  the  leafe  for  twenty-one 
years  or  three  lives,  binding  on  the  fuccefTor,  mufl  have 
been  by  die  perfons  intitled  to  the  pofTeffion  of  the  lands, 
or  the  occupation  by  die  farmer,  by  their  permiffion  (a). 

It  is  certain  that  a  letting  or  occupation  for  eleven 
years,  at  one  or  at  feveral  times,  within  the  twenty  years 
next  before  the  making  of  the  leafe,  is  fufficient;  but  fe- 
veral inconveniencies  may  poffibly  arife  from. requiring 
that  the  deven  years'  occupation  fhould  be  ab/ilutefy  within 

(a)  VicL  Co.  Lit.  44  a.  Palmer.  175.    3  Bac.  Abr.  Leafes,  £.  6. 

the 


OP     CORPORATIONS.  147 

the  twenty  immediately  prececfing  the  leafe :  If  lands  had 
been  formerly  let  to  farm  ever  fo  long>  or  ever  fo  fre* 
quently,  yet  if  the  bifhop  or  other  peribns,  whofe  pof- 
fef^ons  they  are,  fliould  keep  them  in  their  own  hands 
fifteen  or  twenty  years,  thefe  lands  could  not  be  leafed  foi: 
twenty-one  years  or  three  lives  to  bind  the  fucceilbr,  till 
they  had  undergone  a  probation  of  eleven  years  longer  \a 
the  occupation  of  a  &rmer :  and  feveral  other  cafes  might 
be  put,  in  which,  according  to  this  conftru£tion,  the  fuc-r' 
ceflbr  could  have  no  benefit  of  the  ftatute  till  after  eleven 
years  at  leaft. — And  the  difficulty  doe«  not  feem  to  be 
folved  in  a  fatis&dory  manner,  in  the  books  (a). 

It  feems,  however,  that,  whatever  dii&culties  may  arKe 
in  fome  poffible  cafes,  by  the  whde  tenor  ^md  the  obvious 
intention  of  the  adi,  the  letting  or  occupation  fpr  eleven 
years  or  more  muft  neceflarily  be  within  the  twenty  years 
next  before  the  leafing  under  the  ftatute :  the  reftri^ion 
with  refpedt  to  the  rent  referved  is  exprefled  in  fimilar  terms, 
^  fo  much  yearly  rent  or  more,  as  hath  been  moft  com** 
monly  yielded  and  paid  within  twenty  years  next  before 
fuch  leafe  made;"  and  as  the  intention  of  the  aj6t  wa$  to 
fecure  the  intereft  of  the  fucceflbr,  the  moft  advantageous 
rent  was  certainly  in  contemplation,  whiph  is  moft  likely  to 
be  that  which  has  been  moft  ufually  given  within  the  lateft 
period.         ^ 

A  BUMisE  by  copy  of  court  roll  is  fufficient  to  warrant 
a  leafe  under  thefe  ftatutes,  for  it  is  in  judgment  of  law 
but  an  eftate  at  will,  and  without  queftion  lands  demi&d  at 
will  by  thofe  who  have  the  proper  title,  rendering  rent,  art 
lands  accuftomably  let  to  &rm  within  thez€t(b).  This 
indeed  does  not  feem  to  be  very  material  to  the  ilibjed) 

(d)  Vid.  i  Bac.  Abr.  whmall  the  cafes  are  colle6ted»  Leafes  £.  6. 
ib)  Co.  Lit.  44  a,  4eaa  and  chapter  of  Woicefter't  cafe*    6  Cq.  37. 

L  2  for 
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for  it  has  been  feveral  times  held,  that  bifhops,  or  other 
ecdefiaftical  perfons,  are  not  reftrained  either  by  the  i  £1. 
C.  19,  or  1 3  £1.  c.  10,  from  making  grants  of  copyhold  lands 
in  fee,  in  tail,  or  for  lives,  or  for  any  number  of  years  ac- 
cording to  the  cuftom  of  the  manor,  and  that  no  confirma- 
tion is  neceiTary  to  make  fuch  grants  good,  becaufe  when 
the  grant  is  made  by  any  one  who  has  a  lawful  eftate  or 
intereft,  the  copyholder  is  in  by  the  cuftom,  without  any 
regard  to  the  eftate  or  perfon  of  the  grantor  {a). 

If  twenty  acres  of  land  have  been  ufually  let,  and  r  Icafc 
be  made  of  thofe  twenty,  and  of  one  acre  more  which  was 
not  ufually  let,  referving  the  ufud  yearly  rent,  and  fo  much 
n>ore  as  exceeds  the  value  of  the  other  acre,  this  leafe  is 
not  warranted  by  theftatutes,  for  as  part  was  not  ufually 
let,  and  the  rent  iiTues  out  of  the  whole,  the  ufual  rent  is 
not  refcrved(i). 

The  eighth  reftriftion  is  expreffed  in  thefe  terms, "  That 
on  every  fuch  leafe  there  muft  be  referved  yearly^  during 
the  fame  leafe,  due  and  payable  to  the  leffir  and  his  fuc- 
ceilbr,  fo  much  yearly  rent  or  more,  as  hath  been  moft 
commonly  yielded  and  paid,  within  twenty  years  next  be- 
fore fuch  leafe  made." 

On  this  claufe,  it  has  been  determined,  that  whei'e  the 
rent  has  been,  before  the  letting  under  the  ftatute,  ufually 
paid  at  four  feafts  of  the  year,  yet  if,  by  the  leafe,  it  be 
made  payable  at  two  feafts,  or  at  one  time,  this  is  fufficient, 
becaufe  the  words  of  the  ftatute  are,  ^^  that  it  fhall  be  re- 
ferved yearly,"  without  prefcribing  the  portions  in  which 
it  is  to  be  paid(c). 

And  where  not  only  a  yearly  rent  was  formerly  re- 
ferved, but  things  not  annual*  as  heriots  or  any  fine  or  other 
profit  on  the  death  of  the*  farmer,  yet  if  the  yearly  rent 

id)  4  Co.  S3  b.    ib)  Co.  Lit.  44  a.    (r)  Id.  ibid,  and  6  Co.  37. 

alone 
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alone  be  referved  in  a  leafe  under  the  ftatute,  that  is  fuf- 
ficient(fl). — If  a  prebendary  make  a  leafe  for  years,  ren- 
dering rent,  and  referving  the  running  of  a  colt;  and  at 
the  expiration  of  this  leafe,  a  new  one  be  made,  rendering 
the  fame  rent,  without  referving  the  runningof  the  colt,  this 
is  good ;  but  if  a  leafe  be  made  of  a  manor,  excepting  the 
woods,  rendering  rent,  and  after  the  expiration  of  it,  there 
be  a  new  leafe  rendering  the  (ame  rent  without  fuch  excep- 
tion, this  fecond  leafe  is  bad  (b). 

If  two  farms  have  been  ufually  let  feparately,  the  one 
for  20I.  and  the  other  for  lol.  and  a  leafe  be  made  of  both 
together,  rendering  30I.  this  (hall  not  bind  the  fucccflbr, 
for  the  ancient  rent  which  formerly  ifTued  out  of  the  two. 
larms  feparately,  according  to  the  aforefaid  proportion,  now 
iiTues  wholly  out  of  each,  and  out  of  every  part  of  each; 
and  if  two  farms  might  be  joined  in  one  leafe,  twenty 
might  be  joined,  which  would  be  very  prejudicial  to  the 
fucceiTor,  becaufe,  when  two  are  joined,  the  lofs  would  be 
the  greater  if  the  tenant  fhould  prove  infolvent  (c). 

But  a  part  of  lands  ufually  let  at  a  certain  rent,  may 
be  let  at  a  rent  in  proportion  to  the  extent  and  value  of  the 
part  fo  let,  for  this  is,  in  effect,  referving  the  ancient  rent, 
and  perhaps,  it  might  be  impoffible  to  make  aleafeofall^ 
if  it  were  not  permitted  to  divide  the  great  hxms  (d).  But 
if  abifliop  feifed  of  two  manors,  in  ^ight  of  his  bifbopric, 
which  have  been  ufually  let  together,  make  a  leafe  of  both 
manors,  referving  the  ancient  rent  out  of  one  of  them  only, 
this  will  not  be  a  good  leafe  to  bind  the  fucceiTor,  becaufe, 
his  remedy  for  tb?  rent  is  c6nfuiqd  t;Q  part  of  the  lands  only, 

(a)  Id.  ibid. 

(b)  Harg,  Notes  to  Co,  Lit.  44  a. 

(0  Vid.  Lord  Mountjoy's  cafe.   5Co,4>Cro.Car^ft3.  sKcb.  380. 
id)  Co.  Lit,  44  a. 

L  3  whereas 
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whereas  before  the  whole  was  chargeable— Yet,  if  die 
bi&op  let  one  of  die  manors,  referving  the  rent  formerly 
referved  on  both>  this  will  bind  the  fuccefibr,  for  though  the 
diftrefe  for  the  ancient  rent  be  not  fo  extenfive,  yet  the  fuc- 
ceilbr  cannot  complain,  having  the  refidue  in  his  own  hands 
or  out  upon  another  leafe  (a). 

The  whole  rent  muft  be  referved,  payable  not  only  to 
the  fuccefibr,  but  to  the  leffor  himfelf,  and  therefore,  if  a 
bifhop  make  a  leafe  of  land,  the  ancient  rent  of  which  was 
loK  and  referve  but  51.  per  annum  during  his  own  life,  and 
id.  per  annum  after  his  death  to  the  fucceflbr,  this  ihall 
not  bind,  becaufe  the  rent  originally  referved  was  not  pur* 
fuant  to  the  ftatutes  (b) . 

^  The  next  and  laft  rule  is,  that  thefe  leaies  muft  not  be 
without  impeachment  ofwa/le.  This  is  expreisly  provided 
for  only  by  the  ftatute  of  Hchry  the  eighrii,  but  it  has  been 
ireiblved'on  the  ftatutes  of  Elizabeth,  diat  the  feveral  perfons 
dierein  fefpedively  mentioned,  are  l^  equitable  conftruc^ 
tion  reftrained  from  making  leafes  dilpunifhaUe  of  wafte  (^ ); 
for  if>  as  the  preamble  fpeaks,  long  and  unreafonable  leafes 
\)e  the  chief  caufes  of  dilapidatiQns,  and  the  decay  of  all 
fpiritual  livings  and  hofpitaltty,  much  more  would  diey  be 
{Oi  if  they  were  made  difpimiihable  of  wafte;  andtheiiefore 
thofe  ftatutes,  being  made  to  prev^tfuch  unreafonable  leafes 
for  the  future,  muft  by  confequence  prohibit  the  power  of 
commitdng  or  iiifFering  wafte.  But  it  is  not  neceilary  that 
there  fhoUld  be  in  die  leafe  an  exprefs  prohibition  df  wafte; 
it  is  fufficientjifdieeftate  conveyed  be;iot,  by  legal  con- 
ftru£lion,  difpunifliable  of  wafte.— If  a  leafe  be  made  for 
life,  remainder  for  life,  this  is  difpunifbable  of  wafte,  be* 

(a)  3  Bac.  Abr.  Leafes,  £.  4,  and  the  cafes  diere  cited. 
(b)  5  Co.  6  a. 
(r)  Co.  Lit.  45  a.    6  Co.  37  a. 

caufe 
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caufe  in  wafte>  the  place  wafted  is  to  be  recovered,  as  well 
as  treble  damage>  which  cannot  be,  in  this  cafe,  by  the  re- 
verfioner,  without  deftroying  the  intermediate  eftate  for 
life.  But  if  a  leafe  be  made  to  one  for  three  lives,  this  leafe 
is  goad,  and  the  occupant,  if  any  happen,  fhall  be  puniflied 
for  wafte,  within  the  ftatute  of  Gloucefter,  which  gives  an. 
a^ion  of  wafte  againft  any  one  who  holds  in  any  manner 
for  life  or  years  v  and  an  occupant  in  this  cafe  holds  for 
termof  life(tf). 

'  Hospitals  creeled  under  the  authority  of  the  39  El. 
c*  5  C^))  are  put  under  the  fame  reftridlions  with  the  other 
corporations  we  have  been  here  confidering ;  for  by  the 
iecon4  ie<^on  of  that  ftatute,  it  is  provided  "  that  all  leafes, 
grants,  conveyances  or  eftates  to  be  made  by  any  fuch  cor* 
poratipn,  exceeding  the  number  of  twenty-one  years,  and 
that  in  pofleffion,  and  on  which  the  ufual  rent  or  more  by  the 
greater  part  of  twenty  years  next  before  the  making  of 
fuch  leafe,  ihould  not  be  referved  and  payable  yearly,  ihall 
be  void." 

And  it  is  further  provided,  by  the  fifth  fe<ftion,  "  that 
no  corporation  to  be  founded  by  the  force  of  that  adi  ihall 
do,  or  fuffer  to  be  done,  any  zH  or  thing,  by  means  of 
which  any  of  the  lands,  tenements,  hereditaments,  ftock, 
goods,  or  chattels  of  fuch  corporation,  or  any  eftate,  inte- 
ireft,  pofteffion  or  property  of  or  in  the  fame,  or  any  of 
them,  ihall  be  vefted  or  transferred  in  or  to  any  other 
wbatibever,  contrary  to  the  true  meaning  of  that  a£l"  (r). 

Beside  the  general  reftridions  impofed  on  the  cor- 
porate bodies  mentioned  in   the  13  El.  c.  lo,  there  is 

(a)  Vid.  Dean  and  chapter  of  Worcefter^s  caie.    6  Co.  37. 
ib)  Vid.  page  57. 

(r)  Vid.  the  Cafe  of  — -«-  Clements,  Efq.  et  al.  Exon.  of  Or.  Bald- 
win, v.  •p^  Waller,  Efq,    4Bur.tii5,4, 

I4  4  another 
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another  particular  reftri6Uon  with  regard  to  college  leafesi 

and  another  with  refpedb  to  the  leafes  of  beneficed  clergy- 

men :    The  firlt  is  itnpofed  by  18  EL  c.  6.  which  enads, 

^^^^^A^a^e^  **  That  no  mafter,  provoft,  prefident,  warden,  dean,  go- 

^a^^^^-       vernor,,  reftor  or  chief  ruler  of  any  college,  cathedral 

^2«^-^^^^^^*^hurch,  hall  or  houfe  of  learning  in  either  of  the  univeriities, 

^$t^\£^  ^  -^-^     nor  any  provoft,  warden  or  other  head  officer  of  the  col- 

A^a^'^<'^^^.      leges  of  Winchefter  or  Eaton,  nor  the  corporation  of  any 

of  the  fame, fhall  make  any  leafe  for  life^  lives  or  yearsj 

of  any  farm  or  any  their  lands,  tenements  or  other  here* 
ditaments  to  which  any  tithes,  arable  land,  meadow  or  ^af- 
ure  doth  or  (hall  appertain,  unlefs  the  one  third  fart  at  the 
leajl  of  the  old  rent  be  referved  and  paid  in  corn,  for  the 
faid  colleges,  cathedral  churches,  halls  or  houfes,  that  is  to 
fay,  in  good  wheat,  after  fix  (hillings  and  eight*pence  the 
quarter  or  under,  and  good  malt  at  iive  (hillings  the  quar^i- 
ter  or  under>  to  be  delivered  yearly  on  days  prefixed  at  the 
faid  colleges,  catheral  churches,  halls,  or  houies;  and  for 
default  thereof,  to  pay  to  the  faid  colleges,  cathedral 
churches,  halls  or  houfes,  in  ready  moneys  at  the  election 
of  the  leiTees,  their  executors,  adminiftrators  and  affigns, 
tfter  the  rate  at  which  the  beft  wheat  and  malt  in  the 
Qiarket'  of  Cambridge  for  the  rents  that  are  to  be  paid  to 
the  ufe  of  the  houfe  or  houfes  there;  and  in  the  nriarket  of 
Oxford  for  the  rents  that  are  to  be  paid  to  the  ufe  of  the 
houfe  or  houfes  there;  and  in  the  market  of  Winchefter  for 
the  rents  that  are  to  be  paid  to  the  ufe  of  the  houfe  or  houfes 
there ;  and  in  the  market  of  Windfor  for  the  rents  diat  are  to 
be  paid  to  the  ufe  of  the  houfe  or  houfes  at  Eaton ;  is  or  (halj 
-  be  fold  the  next  market  day  before  the  faid  rent  (hall  be 
due,  without  fraud  or  deceit;  and  that  all  leafes  otherwife 
.  thereafter  to  be  made,  and  all  collateral  bonds  or  afTurance 
to  the  contrary,  by  any  of  the  faid  cprpprations,  ihall  be 

void 
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y<lid  in  law  to  all  intents  and  purpofes ;  the  fame  wheat, 
malt,  or  the  money  coming  of  the  fame,  to  be  expended 
to  the  ufe  of  the  relief  erf"  the  commons  and  diet  of  the  (aid 
colleges,  cathedral  churches,  halls  and  houfes,  and  the  fel- 
lows andfcholars  in  the  fame,  on  pain  of  deprivation  of  the 
governor  and  chief  rulers  of  the  (aid  colleges,  cathedral 
churches,  halls  and  houfes,  and  all  others  thereunto  con* 
fenting.'^*-With  refpe£l  to  the  leafes  of  beneficed  clergy- 
men, it  is  enabled  by  13  £1.  c.'2q,  ^^  That  no  leafe  to  be 
made  of  any  beneiice  or  eccleiiaftical  promotion  with  cure, 
or  any  part  thereof,  and  not  being  impropriated,  (hall  en- 
duie  any  longer  than  while  the  leflbr  fball  be  ordinarily  re- 
fident  and  ferving  the  cure  of  fuch  benefice  without  abfence 
above  fouiicore  days  in  any  one  year,  but  that  every  fuck 
leafe,  immediately  on  fuch  abfence,  fhall  ceafe  and  be  void, 
and  the  incumbent  (b  offending  (hall  for  the  (ame  lofe  one 
year's  profit  of  his  faid  benefice,  to  be  diftributed  by  the 
ordinary  among  the  poor  of  the  parifh;*'  and  by  18  £L 
c.  1 1 .  f.  7,  it  is  direfted  "  that  after  complaint  made  to  the 
ordinary,  and  fentence  given  on  any  oflfence  committed 
by  the  incumbent,  by  which  he  ought  to  lofe  one  year's 
profit  as  before  mentioned,  the  ordinary  within  two  months 
after  fuch  fentence  given  and  requeft  to  Urn  made,  by  the 
churchwardens  ofthepariih,  of  one  of  them,  fhall  grant 
the  fequeftration  of  fuch  profits,  to  fuch  inhabitant  or 
inhabitants  within  the  parifh,  where  fuch  benefice  fhall  be, 
as  to  him  fhaU  feem  meet  and  convenient;  and  that  on  de- 
fault by  the  ordinary,  every  parifhioner  where  the  benefice 
is  may  retain  his  tythes,  and  the  churchwardens  may  enter 
tod  take  the  profits  of  the  glebe  lands,  and  other  rents  and 
duties  of  every  fuch  benefice,  to  be  employed  to  the  u(e  of 
the  poor,  till  fuch  time  as  fequeftration  fl^all  be  committed 
b]|r  the  ordinary,  and  that  the/i,  as  well  the  churchwardens 

as 
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as  the  parHhioners  Iball  yield  account  and  make  payment 
lo  him  or  them  to  whom  fuch  fequeftration  fliall  be  com- 
mitted.** 

But  it  is  provided  by  13  El.  c.  20,  f.  2,  ^*  That  every 
parfon,  by  the  laws  of  this  realm  allowed  to  have  two  bene- 
fices, may  demife  the  one  of  them,  on  which  he  iball  not 
then  be  moft  ordinarily  refident,  to  his  curate  only,  that 
Ihall  there  ferve  the  cure  for  him ;  but  that  fuch  leaie  &all 
endure  no  longer  than  during  fuch  curate's  refidence  with- 
out abfence  above  forty  days  in  any  one  year." 

As  a  further  guard  to  thefe  rettridions,  it  is  by  14  £1. 
€•  ii>  f.  15,  enai^d  ^  That  all  bonds,  contraSs,  promifes 
and  covenants,  thereafter  to  be  made  for  fuSering  or  per- 
mitting any  perfon  to  enjoy  any  benefice  or  ecdefifftical 
promotion  with  cure,  or  to  take  the  profits  or  fruits 
thereof— *^all  be  to  all  intents  and  purpofes  adjudged 
cf  fuch  force  and  validity,  and  not  otherwife,  as  leales, 
by  tfie  fame  peifons  made,  df  fuch  benefices^  and  ecdeii- 
aftical  promotions  with  cure.'' 

And  by  f.  16,  it  is  declared,  ''  That  all  leafes,  bonds, 
promifes  and  covenants  of  and  concerning  benefices  and 
flcclefiaftical  livii^  with  cure,  to  be  made  by  any  curate* 
iball  be  of  no  other  nor  better  foice,  validity  or  continu- 
ance, than  if  the  &me  bad  been  made  by  the  beneficed  per- 
jbn  himielf  that  demiied  the  iame  to  any  fuch  curate*'* 

The  purpofe  of  the  reftraining  ftatutes  was  folely  to 
proteiSt  the  inlereft  of  the  fucceiibr,  and  therefore,  though 
ihe  words  of  them  be,  that  all  grants,  leafes,  and  other  con- 
veyances or  eftatesmade  in  any  other  manner,  tkto  by 
thefe  flatutes  is  pointed  out,  ihall  be  utterly  void,  and  of 
no  effed:  to  all  intents  and  purpofes*  It  has  been  repeat- 
edly decided,  that  all  grants  or  leafes,  though  not  warranted 
by  thefe  flatutes,  are  good,  agaixxil  the  grantor  or  leiTorJn 

the 
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the  cafe  of  a  Jole  corporation,  and  that  in  the  cafe  of  an 
aggregate  corporation,  they  are  valid  during  the  continu- 
ance of  the  head,  in  whofe  time  they  were  n^ade  {a). 
Thus  if  a  bifliop  grant  the  next  avoidance  of  a  church, 
which  is  not  warranted  by  i  £1.  c.  19,  becaufe  it  is  a  thing 
which  lies  merely  in  grant,  out  of  which  no  rent  can  be 
referved ;  or  make  a  leafe  of  the  advowfon  of  a  church,  or 
grant  an  annuity  out  of  the  pofleffions  of  his  biihopric,  or 
make  a  leafe  of  tithes  for  three  lives,  or  a  leafe  of  any  other 
of  his  poiTeflions,  without  purfuing  all  or  any  of  the  rules 
before  mentioned;   yet,  in  none  of  thefe  cafes,  is  fuch 
leafe  or  grant  void  or  voidable  by  the  bifliop  himfelf  who 
made  it,  but  remains  good  againft  him  during  fuch  time  as 
he  continues  bifliop  {b). 

So,  a  leafe  made  by  a  dean  and  chapter  againft  the  ftatute 
1 3  £1.  c.  ic,  fliall  not  be  avoided,  nor  any  covenants  there** 
in  contained,  during  the  life  and  continuance  of  the  dean 
that  made  die  leafe;  fo  that,  if  they  have  made  a  leafe  for 
years  of  any  of  their  pofleffions,  and  before  the  expiration 
of  it,  make  a  concurrent  leafe  alfo  for  the  fame  lands,  and 
then  make  a  third  leafe  for  lives,  widi  an  exprefs  covenant, 
that  the  grantee  for  lives  fliall  enjoy  the  land  againft  the 
fecond  or  concurrent  leafe,  and  the  grantee  for  lives  being 
in  pofleffion  be  evided,  and  bring  covenant  againft  the 
dean  and  chapter ;  in  fuch  a  cafe,  though  the  leafe  for  lives 
bevoidby  the  13th  El.  c.  10,  yet  if  the  dean  who  made  it 
be  living  and  continue  dean  at  the  time  of  the  e virion,  the 
a&ion  will  be  mainUinable  for  breach  of  the  covenant 
therein  contained  (c). 

So,  where  a  mafter  and  fellows  of  a  college,  by  deed 
tnrolled,  made  a  leafe  for  years,  not  warranted  by  the 

(a)  Vid.  3  Co.  59,  60,  Lincoln  College  cafe. 

{b)  I  Bac.  Abr.  Leafes,  H.  i.    ^      (r)  Vid.  ewpd.  ibid. 

ftatute, 
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ftatute,  and  afterwards  fufFered  a  fine  and  five  years  to  pa& 
without  claim;  though  this  was  void  againft  the  fucceed- 
ing  raafter,  yet  by  conftrudiion  the  leafe  and  fine  were  held 
good  againft  the  college,  though  a  corporation  aggregate, 
during  the  life  of  the  mailer,  who  was  party  to  the  leafe^ 
and  made  no  claim,  becaufe  he  was  the  head  and  principal 
part  of  the  corporation,  and  chiefly  concerned  in  in- 
tereft  {a)^ 

So,  if  a  dean,  archdeacon,  prebendary,  parfon,  01  other 
fole  corporation,  make  leafes  of  their  fole  pofle(£ons^  not 
warranted  by  the  ftatutes*  yet  they  fhall  bind  themfelves 
during  their  whole  time,  becaufe  the  ftatutes  were  made 
chiefly  for  the  benefit  of  the  fucceflbrs,  and  not  to  relieve 
the  paities  themfelves  againft  their  ow^n  acis  or  grants  {h). 

But,  where  there  is  a  chapter  without  a  dean,  as  the 
chapter  of  the  collegiate  church  of  Southwell,  grants  or 
kafes  made  by  them  contrary  to  13  £1.  c.  lo^  are  void  from 
the  beginning  againft  themfelves ;  and  fo  it  is  of  leafes  or 
grants  by  any  other  corporation  aggregate,  who  have  no 
jhead  or  principal ;  for  they  muft  be  either  void  from  the 
beginning,  or  good  for  ever,  becaufe  they  continue  always 
the  fame,  and  one  has  no  fuperiority  or  power  poi'e  than 
another.— And  if  the  dean  and  chapter,  or  mailer  and  fel- 
lows, were  all  equally  feifed,  af^d  the  de^n  or  mafter  folely 
ihould  make  a  leaf^,  though  it  were  in  all  refpe£ls  war- 
nmted  by  the  ftatutes,  yet  it  feems  it  would  be  vpid  from 
the  beginning,  at  common  law,  bepaufe  the  dean  o^  mafter 
had  no  fol^  feifin  by  which  he  v^as  autho^ifed  to  make  any 
leafe  at  all  j  but,  the  chapter  in  the  one  cafe,  and  the  fellows 
in  the  other,  having  an  equal  eftate  and  intereft,  ought  to 
have  joined  in  fuch  leafe  or  grant,  s^nd  for  want  of  their 

(a)  II  Co.  67.  78.    I  Rol.  Rep,  169* 
(A)  Hctley,  24.  a.    Co,  Lit.  45  a^ 

joining 
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joining  it  fcems  void,  and  the  leflee  cannot  hold  it  agaiaft 
the  dean  and  chapter,  or  mafter  and  fellows,  if  they  feck 
to  avoid  it  (fl). 

As  leare3  and  grants,  not  warranted  by  the  ftatutes,  are 
not  void  againft  the  leflbrs  and  grantors  themfelvcs,  fo  nd- 
ther  are  leafes  or  grants  made  without  due  conlirmadon^ 
where  confirmation  is  necefTary,  but  only  by  the  grantor's 
death  or  aniotion  (b). 

And  as  all  leafes  not  made  according  to  the  ftatutes,  are 
notwithftanding  binding  on  the  leflbrs,  fo,  in  many  cafe, 
the  fucceflbrs,  by  their  own  afts,  may  make  them  binding 
on  themfelves.  That  this  may  be  the  better  underftood^ 
it  is  neceflary  to  obferve  that,  at  common  law,  when  the 
confirmation  of  the  proper  parties  was  wanting,  the  leafe 
was  in  fome  cafes  abfalutely  void  againft  the  fiicceflbr^ 
and  in  others  only  voidable  at  his  option*— And  the  law 
is  nearly  the  fame  at  this  day  with  refpe6t  to  leafes  ma 
made  in  perfei^  conformity  with  the  requifitions  of  the 
ibtutes. 

At  common  law,  there  was  a  diftinAion  between'lihe 
cafe  of  thofe  fole  ecclefiaftical  corporations  who  were  fiip*. 
pofed  to  have  the  fee  Ample  abfolutely  in  them,  Aichas 
bifliops  and  deans,  with  refpe£l  to  the  poifeffions  of  whkh 
the  latter  were  fole  feifed,  and  that  of  thofe  who  were  iup- 
pofed  to  have  only  a  qualified  fee  fimple,  fuch  as  par foUs^ 
vicars,  prebendaries,  provofls  in  cathedral  churches,  and 
others  who  were  prefentative  or  coUative,  and  not  eletSi^ive. 

Leases,  whether  for  years  or  for  lives,  by  the  former 
without  confirmation,  were  not  void,  but  only  voidable  by 
thefuccefTor,  and  continued  good  till  fome  adl  was  done  bj 
him  to  avoid  them. — But  with  refpe(^  to  the  latter,  there 
was  alfo  a  diftin£tion  between  leafes  for  years,  asad  lea&s 

(a)  3  Bac.  Abn  LeafeSp  H.  i.  (i)  Id.  ibid« 

Car 


158  THE    LAMT 

for  lives :  kafes  for  years>  without  confirmation,  v^cn  ab- 
folutdy  void  without  entry  or  other  ceremony,  fo  that  no 
acceptance  of  the  rent,  or  any  other  a£fc  done  by  the  fuc- 
ceflbr,  could  affirm  or  make  them  good  or  binding  againft 
himfelf:  but  leafes  for  life  or  lives,  though  without  con* 
firmation,  were  good  againft  the  ^cceflbr  til}  fome  a£l  was 
done  by  him  to  avoid  them ;  and  the  reafon  was,  that  a  leafe 
for  life  or  lives,  being  an  eftate  of  freehold,  could  not  pa& 
without  the  foknmity  of  livery  and  feifin  i  and  therefore 
to  defeat  fuch  a  leafe,  there  muft  have  been  an  a£l  of  equal 
notoriety,  the  entry  of  the  fucceflbr^  and  confequently, 
if  the  fucce&r,  before  entry,  accepted  the  rent,  or  did  any 
other  aA  fignifylng  his  confent  to  fuch  leafe,  this  affirmed 
it  during  his  own  time,  fo  that  he  could  never  afterwards 
avoid'  it,  becaufe  it  was  only,  voidable,  and  not  a£hially 
void  by  die  death  or  reitaoval  of  the  leflbr.— The  law  is  the 
fiune  at  this  day  where  the  ftatutes  are  not  purfu^d. 

At  common  law  there  feems  to  have  been  no  diftinftion 
between  leafes  of  things  in  livery,  and  of  things  in  grant, 
cither  in  the  cafe  of  bifliops  and  deans,  or  in  that  of  par- 
fons  and  vicars,  and  other  fimilar  corporations :  but  in  the 
cafe  of  bilhops  and  deans,  the  ftatutes  before  mentioned 
feem  to  have  introduced  a  diftin£lion  between  a  leafe  for 
years  and  a  leafe  for  lives  of  things  that  lie  intrant,  which 
did  not  exift  at  common  law.  Thus,  if  a  bifhop  before 
die  late  ftatute  of  5  G»  3,  c«  17,  had  made  a  leafe  for  lives 
of  a  portion  of  tithes,  or  other  tilings  not  manurable,  re- 
ferving  die  ancient  rent,  and  bad  died  or  been  removed, 
and  his  fucceflbr  had  accepted  the  rent,  yet  this  acceptance 
(hould  not  have  bound  him,  becaufe  the  leafe  was  abfolutely 
void  by  the  death  or  removal  of  the  leflbr,  widiout  entry 
or  other  ceremony ;  for  the  leafe  being  of  things  lying  only 
in  grant,  no  rent  could  be  reftrvcd  out  of  them  recover- 
able 
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able  by  the  Aicceflbr ;  he  could  not  diftrain,  becaufe  there 
was  no  place  where  a  diftrefs  might  be  taken ;  and  an  ac* 
tion  of  debt  would  not  lie,  becaufe,  theleafe  being  for  liveS| 
ao  2iEtioti  o(  debt  was  maintainable  till  after  the  expiration 
of  the  lives;  and  therefore,  iince  his  acceptance  of  the  rent 
due  at  one  day  would  not  enable  him  to  fue  for  future  au-- 
rears,  if  payment  fhould  be  refufed,  he  was  not  to  be 
bound  by  fuch  acceptance.— -But  if  the  tithes  or  other 
things  lying  in  grant,  had  been  let  for  years,  there  the 
fucceflbr's  acceptance  of  the  rent  would  have  bound  him 
during  his  time ;  becaufe  then  he  might  have  an  adlion  cf 
debt  for  any  arrears  that  might  accrue  afterwards :  and  iii 
this  refpefl  the  law  upon  thefe  ftatutes,  as  to  bifhops,  ap- 
pears to  be  the  reverfe  of  the  common  law  as  to  par(baS| 
vicars,  &c.  for  as  their  leafes  for  yean  were  ablblutdy 
void,  by  their  death  or  removal,  but  their  leafes  for  lift  or 
lives  only  voidable;  fo,  here  the  bifhops  leafes  for  Cvet 
are  abfolutely  vcidj  whereas  their  leafes  for  yea^  are  onlf 
voidable  by  the  fucceflbr  {a). 

The  late  ftatute  of  5  G.  3,  c.  175  has  put  an  end  to 
this  diftincStion  between  a  leafe  for  life  or  lives,  and  a  leaie 
for  years,  where  the  only  objeftion  to  them,  as  not  pur- 
ftting  the  ftatutes,  is  that  they  are  made  of  things  that  lie 
in  grant. 

If  a  bifliop  make  a  defedive  or  voidable  leafe  <n-  gran^ 
not  only  the  fucceiTor  may  avoid  it,  but  alfothe  Kiag^ 
when  the  temporalties  come  into  his  hands,  may  take  ad- 
vantage of  the  defeat,  fo  far  as  to  avoid  it  during  the  va- 
cancy of  the  biihopric,  in  privity  and  right  of  the  bifliop; 
but  this  ihall  not  fo  abfolutely  avoid  the  leafe,  but  that  the 
fucceeding  biihop  may  make  the  fame  either  good  or  void^ 
at  his  ele£Hon,  as  to  himfelf ;  $nd  thi;  either  expre&ly,'  as 

(rt)  Vid*  Bac.  Abr.  Leafes,  H.  i. 


l60  THE     tAVr 

by  a£hial  agreement  to  the  leafe  or  grant  of  his  predecef- 
for;  or  by  implication,  as  by  acceptance  of  rent  accrued  af- 
ter the  death  or  removal  of  his  predeceflbr ;  or  by  doing 
any  other  a£l,  which  aipounts  to  an  agreement  in  law : 
and  therefore  this  cafe  of  an  avoidance  by  the  King>  differs 
from  the  cafe  of  an  avoidance  by  the  fucceffor  himfelf ;  for 
an  avoidance  by  the  fucceflbr,  avoids  it  not  only  for  his 
own  time,  but  alfo  againft  all  his  fucceflbrs ;  fo  that  they 
never  can  fet  it  up  again,  or  affirm  it  by  any  a£t  of  theirs 
.whatever :  becaufe  it  was  avoided  by  one  who  had  the 
whole  fee  Ample  in  him  as  much  as  any  of  the  fucceflbrs 
.can  have;  but  the  King  has  not  the  fee  fimple  in  the  tern* 
.poralties,  but  only  the  cuftody  or  guardianfhip  of  them 
during  the  vacation  of  the  bifliopric,  which  is  but  a  tem<« 
porary  and  qualified  intereft  (a). 

It  is  further  to  be  obferyed,  that  the  acceptance  of  rent 
which  is  to  affirm  a  voidable  leafe,  mufl  be  by  him  who  is 
perfe&  fucceffor :  therefore,  where  the  fucceflbr  of  abifhop, 
before  he  had  a  reftitution  pf  the  temporalties  from  the 
(King's  hands,  accepted  a  rent  referved  by  his  predeceflbr 
on  a  voidable  leafe,  yet  it  was  held  that  notwithflanding 
this  acceptance,  he  might  enter  and  avoid  the  leafe  ;  be- 
caufe before  fuch  reflitution  he  was  not  perfe6t  fucceflbr; 
and  then  fuch  acceptance  of  the  rent  fhould  not  bind  him, 
any  more  than  if  he  had  been  a  perfe£l  flxanger  (b)^ 

With  refpefl:  to  leafes  by  corporations  aggregate  re* 
Arained  by  thefe  flatutes,  the  diflin£lion  between  a  void 
and  voidable  leafe  cannot  exifl,  where  the  leafe  is  made  by 
the  head  with  the  concurrence,  properly  exprefled,  of  the 
refl  of  the  corporation ;  becaufe  they  have  the  eflate  ab- 

(a)  Earl  of  Bedford*s  cafe,  7  Co.  7,  cited  3  Bac.  Abr.  ubi  fupra. 

(b)  Palm.  5)7,  Bifliop  of  Oxford^s  cafe,  cited  3  Bac.  Abr.  ubi 
fupra^ 

fdutely 
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folutcly  in  fee  fimple  :  when,  therefore,  a  leafeyj  made  is 
not  warranted  by  the  ftatutes,  it  is  merely  voidable  by  the 
fucceflbr  of  the  head  with  the  reft  of  the  corporation ;  but 
if,  in  fuch  a  cafe,  the  fucceeding  dean  or  mafter,  without  au- 
thority in  writing  from  the  corporation,  accept  rent;  this 
fhall  not  affirm  the  leafe  during  the  life  or  continuance  of 
fuch  mafter  or  head  who  fo  accepted  it ;  for  the  right  being 
as  much  in  the  fellows  or  other  members  of  the  corpo- 
ration, as  in  the  mafter  himfelf,  he  cannot  by  any  a£t  of 
his  own  conclude  or  bind  them  from  their  enfry  on  any 
voidable  leafe:  and  he  himfelf  in  their  right  may  enter  to 
avoid  fuch  leafe,  notwithftanding  his  own  acceptance  of 
the  rent  (<»)., 

Deans  and  chapters,  and  other  perfons  included  in  the 
reftraining  ftatutes,  for  fear  of  incurring  the  penalties  of 
them,  have  been  careful  to  preferve  the  fame  defcriptions 
in  their  leafes  ^nce  thofe  ftatutes  which  had  been  ufed  be^ 
fore;  and  poflibly  at  the  time  of  the  old  leafes,  there  might 
be  barns  or  ancient  buildings,  which  after  fuch  a  length  of 
timq,  muft  have  been  long  fince  decayed  and  gone;  and 
therefore  it  would  be  hard  to  decree  a  defendant  at  this 
day,  at  the  expir^ion  of  his  leafe,  to  deliver  up  the  pre- 
mifcs  with  fuch  buildings  on  them,  when  there  is  not  the 
leaft  proof,  that  they  were  in  being  at  the  time  of  making 
the  leafe:  and  for  this  reafon,  where  the  leafes  of  a  dean 
and  chapter  are  of  long  ftanding,  and  have  been  continued 
down  to  this  time  without  any  variation  as  to  the  form, 
they  cannot  have  a  decree  in  chancery,  for  a  fpecific  per- 
formance of  covenants  for  repairs,  againft  the  prefent  te- 
nants, but  muft  be  left  to  their  legal  remedy  of  an  a£lion  at 
law  for  non-performance  {b). 

(a)  II  Co.  79  a«  cited  3  Bac.  Abr.  ubi  fupra. 
{b)  Per  Lord  Hardwicke,  in  the  cafe  of  the  dean  and  chapter  of  Ely  v. 
Sir  Simeon  Stewart.    2  Atkyns  44, 45. 

M  On 
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On  thefe  ftatutes  it  yet  remains  to  be  conlideFed,  what 
the  law  is  with  refpedl  to  grants  of  offices  by  biihc^s 
and  other  ecclefiaftical  perfons. 

At  common  law,  grants  of  offices  might  be  made  by 
all  ecclefiaftical  perfons  in  as  abfolute  a  manner,  as  a  grant 
of  any  part  of  their  poileffions,  and  were  fubje£l  to  the 
fame  condition  of  being  void  againft  the  fucceiTor;  unleis 
confirmed  in  the  fame  manner  as  other  grants.  The  fta- 
tute  of  Henry  the  eighth,  which,  under  the  limitations  and 
reftridions  fpecified,  enabled  bifhops  and  the  other  ecclefi- 
aftical perfons,  to  make  grants  of  their  own  authority 
without  confirmation,  does  not  extend  to  grants  of  offices  ; 
they  remained,  therefore,  after  that  ftatute,  as  at  common 
law,  and  confequently,  in  order  to  bind  the  fucceflbr,  muft 
have  been  confirmed  by  thofe  parties,  whofe  confirmation 
was  neceflkiy  to  all  grzttts  before  that  ftatute;  and  with 
fuch  confirmation,  any  grant  of  an  ancient  office,  whether 
in  the  ufual  manner  or  in  any  other,  with  the  u/ual  or  any 
ether  fee,  or  of  any  new  office,  in  any  manner  or  with  any 
fee^  would  have  been  binding  on  the  fucceflbr.  Thus,  if  an 
ancient  office  belonging  to  a  biihopric  had  been  ufually 
granted  only  to  one^  yet  a  grant  of  it  to  two  for  their  lives, 
.  with  confent  of  the  chapter,  would  have  been  good  {a). 

The  ftatutes  of  i  £liz«  c.  19,  and  13  El.  c.  10,  do  not 
cxprefsly  impofe  any  reftridlion  on  the  grant  of  offices  5 
but,  by  equity  of  conftruftion,  they  have  introduced  a  very 

important  alteration  in  the  law  on  this  fubjedh Patents 

or  grants  of  offices,  with  fees,  lalaries,  or  profits  annexed 
to  them,  are  not  mentioned  in  thefe  ftatutes.  There  ar^ 
no  general  words  adapted  to  the  cafe  of  offices  i   and  yet 

(a)  10  Co.  60  »• 
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there  was  not  a  fingle  bilhopric  at  the  time,  without  fome 
office  granted. 

Had  the  Icgiflature  intended  to  reftrain  the  regranting 
of  them,  as  they  {hould  drop  in,  it  mufl  have  been  done  by 
a  fpecial  provifion,  with  an  exception  of  fome,  at  leaft,  of 
judicial  offices.  As  the  general  reftraint  is  not  extended 
to  the  cafe,  there  was  no  occadon  to  make  exceptions. 

The  purpofe  of  thefe  ftatutes  was  to  prevent  dilapida* 
tions  J  the  contemplation  of  which  gave  rife  to  the  diftinc- 
tion  between  the  grants  of  ancient  offices,  with  the  ancient 
fee,  and  in  the  ufual  manner,  and  grants  in  any  refpe£l 
differing  from  thefe. — To  continue  ancient  offices,  with 
the  ancient  fees,  and  in  the  ufual  manner,  was  not  a  dilapi^ 
dation  of  the  revenues :  every  incumbent  left  this  power 
to  be  exercifed  by  his  fucceflfor,  as  his  predeceiTors  had  left 
it  to  be  exercifed  by  him.  Such  grants  were  no  new 
charge  on  the  bi(hopric  or  other  eccleiiaftical  promotion; 
which  only  remained  liable  to  the  fame  fees  or  falaries,  to 
which  it  was  liable  before  [a) . 

But  a  grant  of  a  new  office  with  a  new  fee,  or  of  an  old 
office  with  an  additional  fee,  or  in  a  different  manner  from 
that  in  which  it  had  been  ufually  granted,  would  be  a  new 
charge,  and  might  operate  as  a  complete  evafion  of  the 
ftatutes. 

Whether  the  bifliopric  or  deanery  to  which  the  office 
belongs,  be  of  ancient  or  of  new  foundation,  is  immaterial; 
for  though  offices  belonging  to  the  latter  cannot,  when  re- 
ferred to  the  time  of  the  ftatutes  of  Elizabeth,  be  ftridtly 
faid  to  be  ancient  offices,  nor  to  have  been  granted  with 
ancient  fees,  yet  if  any  queftion  arofe  after  thefe  ftatutes, 

{a)  Per  Lord  Mansfield,    i  Bur*  22a. 
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with  refpeft  to  the  validity  of  fuch  grants,  it  would  na- 
turally be  decided  by  the  ufage  which  had  obtained  be^ 
fore  {a). 

These  grants  appear  generally  to  have  been  made  for 
the  life  of  the  grantees ;  for  it  was  coniidered  to  be  too  fe- 
yere  and  rigid  a  conftru£lion,  to  confine  them  to  be  made 
determinable  on  the  death,  tranflation,  or  promotion  of  the 
grantor ;  becaufe  this  would  have  difcouraged  men  of  abi- 
lity and  capacity  to  undertake  the  exercife  of  them :  and 
to  grant  fuch  offices  for  twenty-one  years,  or  for  any  other 
term  of  years,  would  introduce  many  inconveniences,  by 
letting  in  executors,  flrangers,  and  other  unqualified  per- 
fons ;  and  therefore  any  grant  of  fuch  offices  for  years 
feem$  againft  the  policy  of  the  common  law,  and  the  be- 
nefit of  the  fuccefTors,  for  which  thofe  flatutes  intended  to 
provide,  and  by  confequence  will  not  bind  them(^). 

But  if  fuch  offices  have  been  anciently  granted  to  one 
for  life,  this  induces  no  neceffity  of  their  being  granted  to 
two  for  their  lives ;  and  therefore  fuch  a  grant  will  not 
bind  the  fucceiTor,  though  one  of  the  grantees  (hould  die 
in  the  life  of  the  grantor,  fo  that  there  would  be  but  one 
life  in  being  againft  the  fucceflbr;  becaufe  fuch  a  grant  to 
two  was  improper  in  its  foundation. 

So,  if  an  office  has  been  ufually  granted  to  one  with  an 
ancient  fee,  and  afterwards  a  grant  is  made  to  another  in  re- 
verfion,  afbr  the  death  of  the  firft  grantee ;  this  fhall  not 
bind  the  fuccefTor  j  for,  if  where  an  office  has  been  ufually 
granted  but  to  one,  it  might  afterwards  be  granted  to  two, 
or  in  revei  fion ;  the  power  might  be  abufed,  and  grants 
made  to  twenty,  or  for  twenty  lives  in  rcverfion  one  after 
another  {c). 

(tf)  Vid.  10  Co.  61  b.  (*)  10  Co.  61  a.  (0  Id.  ibid. 

-  But 


OF    CORPORATIONS.  1 65 

But  if  an  office  has  in  faft  been  ufually  granted  to  two* 
or  more  for  their  lives,  or  has  been  granted  in  reverfion, 
fuch  a  grant  will  be  good ;    and  the  grand  criterion  of  the 
validity  of  the  grant,  is  not  the  utility  or  necejfity  of  the 
office,  but  the  ufage  previous  to  thofe  ftatutes  (i?). 

In  fome  of  the  earlier  cafes,  however,  the  diftindlion  be- 
tween bifiioprics  of  the  old  and  new  foundation,  introduced, 
from  inadvertence,  the  confideration  of  the  neceffity  of  the 
office  in  the  cafe  of  the  latter,  and  the  reafonablenefs  of  the 
fee  attached  to  it.  In  the  cafe  of  the  biihop  of  Chefter, 
it  was  refolved,  fays  Lord  Coke  {h\  "  that  though  the 
bifliopric  was  founded  of  late  time,  that  is,  in  the  time  of 
Henry  the  eighth,  yet  a  grant  of  offices  oi  neceffity  to  one 
in  pofleffion  with  a  reasonable  fee,  the  reafonablenefs  of 
which  ihall  be  decided  by  the  court  of  juftice  in  which  it 
ihall  depend,  is  good,  and  exempted  from  the  general  re- 
ftraint  of  the  aft  of  1  El.  c.  19." 

From  an  apprehenfion  likewife,  that  offices  were  not 
within  this  ftatute,  the  validity  of  a  grant  of  a  new  office 
with  a  fee  was  zt,firji  decided  on  from  ^tfufpofed  nect&XY 
of  the  office  and  the  reafonablenefs  of  the  fee,  even  in  the 
cafe  of  an  old  bifliopric. — The  bifhop  of  Ely,  on  the  zoth 
of  April  1558,  a  few  months  only  after  the  paffing  of  the 
ftatute  t  El.  c.  19,  made  a  grant  of  the  office  oi  keeping  his 
houfe  and  garden^  which  was  never  granted  before,  with  a 
fee  or  falary  of  three  pounds  a  year,  This  came  in  judg- 
ment, as  it  is  cited  in  fome  of  the  books  {e\  in  Hilary,  the 
ID  El.  and  it  was  held  good,  becaufe  the  office  was 
thought  to  be  a  neceffary  office,  and  the  fee  reafonahUy 
which,  it  was  faid,  was  the  proper  meafure,  by  which  to 
judge,  '^  whether  it  was  an  indirect  alienation^  under  ^ohnr 

(a)  Per  Lord  Mansfield,    i  Bur.  123, 
(0  10  Co.  61  b.  (0  Ley  78. 
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of  a  new  grant."  Though  it  was  extraordinary,  feys 
Lord  Mansfiejd,  to  hold  this  office  tiecejfary^  or  the  fee 
reafonahk;  or  indeed  to  imagine  that  any  office  could  be 
neceffary,  which  never  exifted  before. 

In  the  cafe  of  the  bifliop  of  Chefter,  before  mentioned, 
it  appeared,  that  the  bifhop,  after  the  ftatute  of  the  i  El. 
granied  to  George  Bolton,  an  annuity  of  five  marks  per 
annum  for  his  life,  pro  conjilio  impenfo  et  impendendo^  which 
was  confirmed  by  the  dean  and  chapter  j  that  aftei-  the 
death  of  the  bifhop,  Bolton  brought  a  writ  of  annuity 
againfl  the  fuccefTor,  and  in  his  declaration  averred,  that 
the  predecefTors  of  the  bifhop  had  granted  reafonable  fees, 
but  did  not  aver  that  this  fee  had  been  granted  before ;  the 
opinion  of  the  court  was  againil  him,  and  he  never  had 
judgment**  But  the  reafon  of  the  opinion  was,  ^'that 
this  was  a  voluntary  thing,  and  not  an  office"  (<?}. 

In  the  43d  of  Elizabeth,  the  true  diftinftion  feems  to 
have  been  taken :  It  appeared  that  the  archbifhop  of  Can- 
terbury had  granted  the  office  of  furveyorfhip,  with  the 
ancient  fee,  and  more :  it  was  held  void  on  account  of  the 
new  addition,  that  being  an  injury  to  the  fuccefTor  {b). 

The  next  remarkable  cafe  on  this  fubjeS  is  that  of  the 
bifhop  of  Salifbury,  which  was  decided  in  Trinity  11  of 
James  the  firfl,  as  reported  [c)  in  Coke's  reports.  It 
was  a  writ  of  fecond  deliverance  brought  by  Simon  Stan- 
ton and  Henry  Knap  againft  John  Green,  for  taking  127 
iheep  at  Blewbury  in  the  county  of  Dorfetj  the  de- 
fendant avowed  the  taking,  becaufe  John,  bifhop  of  Salif- 
bury, being  feifed  in  his  demefne  as  of  fee  in  right  of  his 
bifhopric  of  the  manor  of  Sherborne,  in  the  county  of 
Dorfet,  of  which  the  place  where,  &c.  was  parcel,  granted, 

(<i)  Ley  75,  cited  jo  Co.  6x.        (^)  Ley  75.         {c)  10  Co.  j8  a. 
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on  the  laft  day  of  September,  in  the  27th  of  Elizabeth,  to 
^dward  Green,  and  the  faid  John  Green,  and  to  each  qf 
tbem^  the  office  qffurveyor  of  all  his  manors  in  the  county  of 
Dorfet  and  elfewhere  in  the  kingdom  of  England^  to  be 

exercifed  by  them  and  their  deputies,  for  whom  they 
fhould  anfwer,  to  have  and  to  hold  to  them,  for  the  term 
of  their  lives;  and  further,  that  the  faid  bifliop  by  the  fame 
deed  granted  to  them  a  rent  of  twenty  nobles  a  year  iffuing 
out  of  the  faid  manor  of  Sherborne,  with  a  claufe  of  diftrefs; 
and  that  the  grant  was  confirmed  by  the  dean  and  chapter, 
on  the, 5th  of  September,  in  the  28  of  El.  in  the  life  of  the 
faid  John,  biihop  pf  Salifbury ;  and  he  averred,  that  the 
faid  office  was  an  ancient  office^  and  that  the  faid  office^  td^ 
gether/ivitb  the  aforefaidfee  ofSL  13  J.  J{d,  had  been  granted 
by  the  faid  John  bifhop  of  Salifbury,  and  his  prede- 
ceflbrs,  **  to  fuch  perfon  or  perfons  as  they  pleafed."— ^ 
He  then  fhewed  the  death  of  Edward  Green,  alledged  that 
he  demanded  the  rent,  and  in  default  of  payment,  dif- 

ftrained. In  bar  of  this  avowry  the  plaintiff  pleaded 

the  ftatute  of  i  El.  c.  19;  and,  "that  neither  the  office 
aforefaid,  nor  the  annual  rent  aforefaid,  before  the  grant 
aforefaid,  were  ever  granted  by  the  faid  bifhop  nor  by  any 
of  his  predeceflbrs  for  any  longer  time  than  for  one  life,  by 
which  the  grant  aforefaid,  by  the  aforefaid  John,  late  bifhop 
of  Salifbury,  by  force  of  the  adl  aforefaid,  was  void."  On^ 
which  the  avowant  demurred. 

After  flating  feveral  objeftions  to  the  pleadings,  the 
reporter  goes  at  full  length  into  the  merits  of  the  queflion, 
the  fubflance  of  which  having  been  given  on  feveral  former 
occafions,  it  is  not  intended  to  repeat  here ;  the  chief  pur- 
pofe  for  which  the  cafe  is  here  introduced,  is  merely  to 
(hew  that  the  queflion  of  the  necej/ity  of  the  office,  or  of  the 
reafonablenefs  of  the  fee,  was  not  before  the  court,  although 
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in  the  courfe  of  the  argument  much  matter  is  introduced 
concerning  both. — By  the  fifth  refolution  (^ ),  in  this  cafe, 
it  was  declared,  '^  that  the  grant  of  an  ancient  office  to  one 
with  the  ancient  fee,  by  a  bifliop,  fhall  not  bind  his  fuc- 
ceiTor,  unlejs  it  be  confirmed  by  the  dean  and  chapter,  for 
that  fuch  grants  are  not  reflrained  by  the  flatute  of  the 
firil  of  Elizabeth,  and  therefore  remaining  at  common  law, 
ought  to  be  confirmed  by  the  dean  and  chapter." 

As  this  was  a  grant  for  more  than  one  life,  contrary  to 
the  ufage  flated  in  the  bar  to  the  avowry,  judgment  wa^ 
given  for  the  plaintiffs » 

The  bifhop  of  Chichefler  was  feifed  in  fee  of  a  park  in 
right  of  his  bifhopric,  and  had  the  office  of  park-keeper, 
which  he  granted  by  deed  in  the  44th  of  Elizabeth,  to  one 
Freedland  for  life,  and  alfo  granted  him,  for  the  execution 
of  the  office,  an  annual  rent  of  3I.  6s.  8d.  together  with- a 
livery  of  13s.  4d.  by  the  year,  with  paflurage  for  two 
horfes  in  the  park  yearly,  and  the  windfalls  in  the  park, 
with  a  claufe  of  diftrefs  for  the  rent  of  3I.  6s.  8d.  and  the 
livery  of  13s.  4d.  and  this  grant  was  confirmed  by  the 
dean  and  chapter :  for  non»payment  of  the  rent  of  3L  6s.  8d« 
Freeland  took  a  djflrefs,  and  in  avowry  averred^  that  the 
office  and  fee  of  3I.  6s.  8d.  were  ancient,  but  made  no 
averment  for  the  refidjie.  The  plaintiff,  the  fucceeding 
bifhop,  in  bar  of  the  avowry,  confefTed  the  grant,  but 
pleaded  the  ftatute  of  i  £1.  c.  19,  and  averred  that  the  paf-« 
turage  was  never  granted  before,  and  entitled  himfelf  as 
fucceflor  to  the  grantor — to  which  the  defendant  demurred 
— and  it  feemed  to  be  agreed  by  all  the  judges,  that  if  the 
|iew  additional  fees  had  been  in  another  claufe  diflindt 
from  the  grarit  of  the  office  and  the.  fee  3I.  6s.  8d.  or  had 
|)een  granted  for  another  confideration  \   or  if  the  bifhop 

(a)  Idy  '6%  a. 


OF    CORPORATIONS.  169 

had  granted  the  office  and  3L  6s.  8d.  for  htm  and  his  fuc- 
ceflbrs,  and  had  granted  the  pafturage  and  other  additional 
fees  during  his  own  life  only ;  the  grant,  in  either  of  theic 
cafes,  would  have  been  good  for  the  ancient  office  and  fee, 
but  not  for  the  additional  fees :  they  agreed  too,  that  if  the 
grant  of  the  office  had  been  with  a  fee  of  5I.  where  the 
ancient  fee  was  but  five  merks ;  there  the  grant  being  in- 
tire  would  have  been  void  in  the  whole  againfl  the  fuc* 
eeflbr.— Bqt  the  court  was  divided  on  the  point  whether 
thefe  claufes  were  two  diflind  grants  or  only  made  one 
intire  grant;  two  judges  held  that  they  were  feveral  and 
diflind):,  and  two  that  they  were  intire  and  depending  on 
each  other,  and  therefore  void  in  th^  whole  againft  die 
fucceffor(«). 

In  replevin,  the  defendant  avowed  on  a  grant  made 
to  him  by  a  dean  and  chapter  of  the  office  of  caterfhip  of 
the  church  for  life,  with  an  annuity  of  61.  per  annum,  for 
exerciiing  the  office,  and  a  claufe  of  diflrefs  ;  and  averred 
that  it  was  an  ancient  office  pertaiiiing  to  the  dean  and 
chapter,  but  did  not  aver  that  the  annuity  was  an  ancient 
annuity ;  the  plaintiff  in  bar  of  the  the  avowry  pleaded  the 
13  £1.  c.  10,  and  ibewed  the  death  of  the  dean  grantor,  and 
the  election  of  another;  and  on  demurrer  the  grant  was 
adjudged  to  be  void  [b). 

In  an  a£^ion,on  the  cafe  for  difturblng  the  plaintiff  in 
the  exercife  of  the  office  of  regifter  to  the  biihop  of 
Rocheiier,  it  was  alledged  that  the  office  was  an  ancient 
office,  and  grantable  as  well  in  reverflon  as  in  pofleffion; 
and  that  in  the  year  1622  it  was  granted  to  the  plaintiff  by 
the  then  bifhop  of  Chefter,  to  be  held  after  the  death  or 
furrender  of  J.  S.  who  held  it  for  life,  to  be  ^xercifed  by 

(tf)  Gee  Biihop  of  Chichefter  v.  Freedland^  CrOf  Car.  47. 
ih)  Huinphrey  v.  Parfel,  Bj!9wd1.  182. 
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himfetf  or  his  fufficient  deputy;  on  not  guilty  pleaded,  a 
trial  at  baf  was  had,  and  the  plaintiff,  to  prove  that  it  was 
dn  ancient  office,  and  grantable  in  reverilon,  (hewed  a  grant 
of  the  fourth  of  Edward  the  iixth  to  one  Robinfon,  inre- 
yerflon  after  the  death  of  Bufhfield  and  Bufhfield,  which 
was  confirmed  by  the  dean  and  chapter,  and  was  fubfifting 
m  the  firft  of  Elizabeth ;  and  that  in  the  feventh^  of  Eliza- 
beth he  furrendered  and  took  a  new  grant  to  him  and 
another.  It  was  held  by  all  the  court  that  this  was  good 
evidence  to  fliew  that  the  office  was  anciently  grantable  in 
reverfion,  but  that  as  it  was  matter  of  faft,  it  was  to  be  left 
to  the  jury  j  but  they  conceived,  that  if  it  had  not  been 
ixfually  and  anciently  granted  in  reverfion,  yet  being  grant- 
ed before  the  ftatute  of  the  firft  of  Elizabeth,  and  fubfifting 
^t  the  time  of  that  ftatute,  and  having  been  confirmed  by 
the  dean  and  chapter,  it  was  a  good  grant :  and  the  court 
ibid  the  jury  might  find  the  matter  fpecially  if  they  would, 
but  diey  gave  a  general  verdi£t  for  the  plaintifF(^).  About 
iix  years  after  this  (^),  the  fame  plaintiff  brought  another 
aAion  on  the  cafe  for  difturbing  him  in  the  execution  of  the 
fame  office,  in  which,  on  a  plea  of  not  guilty,  a  fpecial  ver- 
dift  was  found,  to  this  efFeft ;  That  from  time  imme- 
inorial,  the  bifbop  of  Rochefter  for  the  time  being  had  ufed 
to  grant  the  office  of  the  regifter  for  all  caufes  within  the 
diocefe  t>f  Rochefter,  as  well  in  reverfion  as  in  pofleffion, 
tor  life,  to  be  hdd  and  exencifed  when  the  office  came  in 
pofTeffion,  by  the  grantee  or  his  fufficient  deputy.  The 
ftatute  of  the  firft  of  Elizabeth  was  found,  and  the  h&s 
with  refpeft  to  the  grant  to  the  plaintiff  to  the  fame  pur- 
pofe  as  had  been  fhewn  in  evidence  on  the  trial  in  the 
Former  cafe,  except  that  there  was  fome  variation  in  the 

(a)  Young  v.  Stowel.  Cro.  Car.  279,  M.  8.  Car. 
{b)  Young  V.  Fowler,  H.  14  Car.  Cro.  Car.  555. 

dates. 
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dates. — ^It  was  further  found  that  the  plaintiff,  at  the  tiitie 
of  the  grant,  was  an  ihfant  of  the  age  of  eleven  years  and 
fix  weeks,  and  not  more ;  but  that  he  attained  his  full  age 
in  the  life-time  of  the  bifhop  and  of  the  tenant  for  life ; 
and  that  the  defendant  difturbed  him  in  the  exercife  of  his 
office. 

Here  two  queftions  were  made.  i.  Whether  this 
grant  to  an  infant,  to  be  exercifed  by  himfelfy  or  his  deputy^  in 
reverfion  after  the  death  of  the  tenant  for  life,  was  good 
or  not;  and,  2.  Whether  an  office  for  life,  u/ual/y  gnrntcd 
in  pofleffion  or  reverfion^  being  granted  in  reverfion,  and 
confirmed  by  the  dean  and  chapter,  was  good  to  bind  his 
fucceflbrs. 

As  to  the  firft,  the  court  held  that  the  infancy  at  the 
time  of  the  grant,  was  no  caufe  to  avoid  it;  becaufe  at,  the 
time  it  fell  into  pofleffion,  he  was  of  fufficient  age  to  exe- 
cute the  office,  and  that,  if  it  had  become  vacant  during 
his  minority,  yet  the  grant  would  have  been  good,  becaufe 
it  was  to  be  exercifed  by  himfelf  or  his  fufficient  deputy^  and 
was  a  minijierial  not  z  judicial  oSice  (a). 

As  to  the  fecond  point,  they  held  that  the  office  being 
found  to  have  been  ufually  granted  in  pofi[effion  for  life,  or 
in  reverfion  for  life,  every  biihop  for  his  time  might  grant 
tlie  office,  becaufe  it  was  a  necejfary  office,  apd  ought  ^ways 
to  be  full ;  fo  that  when  one  died,  there  might  always  be  ano-^ 
ther  officer  immediately  to  execute  the  office  for  the  bene- 
fit of  the  King's  fubjeds ;  and  that  when  it  had  been  ufually 
granted  for  life  in  reverfion,  there  was  not  any  prejudice  to 
the  fucceflbr,  becaufe  no  matter  of  profit  was  taken  fi'om 
him,  and  he  had  an  officer  who  was  necejfary^  and  that  this 
was  well  warranted  by  the  cafe  of  the  biihop  of  Salisbury. 

(a)  Vid.  the  report,  where  an  opinion  of  Co.  Lit.  3  b.  is  examined* 
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In  an  aaion  on  the  cafe  for  difturbing  the  jplaintiff  in  the 
cxcrcife  of  the  office  of  commiflary  of  the  bifhop  of  Lin- 
coln, and  of  official  to  the  archdeacon  of  Leiccfter,  on 
the  plea  of  not  guiltyy  it  was  found  that  thefe  were  ancien^ 
offices  of  judicature,  always  granted  to  one  perfon  for  life, 
the  one  by  the  bifliop,  and  the  other  by  the  archdeacon, 
till  1609,  when  they  were  granted  by  the  bilhop  and  arch- 
deacon feverally  to  dodor  Chippendale  and  one  Edward 
Cleric  for  their  two  lives;  that  afterwards,  in   16 14,  they 
were  granted  to  Edward  Clerk  and  Sir  John  Lamb,  the 
one  by  the  bifliop  and  the  other   by  "the  archdeacon  ; 
that  the  bifljop's  grant  was  confirmed  by  the  dean  and 
chapter,   and  the  archdeacon's  by  the  bifliop,  dean  and 
chapter ;  and  that  after  the  death,  of  that  bifliop  and  that 
archdeacon,  their  fucceflbrs  feverally  granted  both  offices 
to  the  plaintiff,  who,  being  diflurbed  by  Sir  John  Lamb, 
brought  this  aftion."— The  whole  court  held  thefe  offices 
to  be  parcel  of  the  pofleffions  of  the  bifliopric  and  arch- 
deaconr^r,  and  exprefsly  within  the  word  hereditaments  in 
the  fl:atutes  i  EI.  c.  19,  and  13  El.  c.  ip,  ^d  that  there- 
fore, as  they  were  ufually  granted  in  pofleffion,  the  grant 
in  reverfion  was  Without  warrant,  and  th^t  no  necejffity 
could  be  urged  for  itj  they  therefore  gave  judgment'for 
the  plaintiff  (^ )• 

The  next  cafe  w?  nieet  with  on  this  fubjeft,  is  that  of 
JRidley  and  Pownell  in  the  27th  of  Charles  the  fecond.  It 
was  an  ^ftion  on  th^  cafe  for  difturbing  the  plaintiff  in  his 
office  of  regifter  to  the  bifliop  of  Briftol,  and  on  the  plea 
of  not  guilty,  a  fpecial  verdift  was  found  "  that  Briftol 
was  a  new  bifliopric,  founded  in  the  time  of  Henry  the 
righth,  and  taken  out  of  the  bifliopric  of  Salifljury  5  tha^ 

{^)  Wajkervr  Sir  John  I^aijib,  Cro,  Car.  %$%, 

the 
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the  office  was  a  necejfary  office,  and  had  been  granted 
fevecal  times  fince  the  foundation  of  the  bifliop>ric,  to  one 
and  his  affigns  for  three  lives ;  that  the  late  bifhop  had 
granted  it  to  Ifrael  Pownell  and  his  affigns,  for  the  lives  of 
Nathaniel,  Edwajrd,  and  Ifrael  Pownell,  of  vyhom  Edward  ' 
was  yet  living ;  and  that  the  prefent  bifhop  granted  it  ta 
the  plaintiff  for  life ;  and  that  both  thefe  grants  had  been 
confirmed  by  the  dean  and  chapter." 

My  Lord  Hale,  who,  as  Lord  Mansfield  obferved  {a)^ 
diflinguifhed  what  he  read,  and  thought  and  reafoned  from 
himfelf,  faid,  ^  that  before  the  flatute  of  i  EL  there  was 
no  difference  between  the  grant  of  offices  of  old  and  new 
bifhoprics ;  that  both  the  old  and  the  new  bifhops  made 
their  grants  as  owners,  and  not  by  prefcription ;  and  that 
if  either  ufually  granted  for  three  lives,  before  the  flatut^^ 
they  might  do  fo  flill ;  but  that  in  this  cafe  the  verdi<5l  was 
defective  in  this,  that  it  did  not  find  that  it  was  ufually  fo 
done  before  the  flatute:  but  it  had  found,  that  it  was  fo 
Aotit  feveral  times  fince  the  foundation  of  the  bifhppric^ 
which  might  have  httn  Jince  the  flatute,  and  not  before  it/* 
He  therefore  recommended  to  the  parties  to  have  a  %}€nir£ 
de  novo  to  afcertain  the  ufage  {b). 

The  cafe  of  Jones  and  Beau  {c)  was  an  ifTue  diredled 
out  of  Chancery  to  try  whether  it  had  been  the  ufage  in 
the  diocefe  of  Landaff,  previous  to  the  flatute  of  Eliza- 
beth, to  grant  the  office  of  chancellor  to  the  bifhop  to 
two:  the  jury,  on  the  evidence  produced  to  them,  found 
a  fpecial  verdidi,  which  being  brought  before  the  courts 
they  faid  that  nothing  could  fupport  this  grant  but  ufage^ 
and  enough  being  found  to  induce  the  court  to  be  of  opinion^ 
that  this  office  was  anciently  granted  to  two  before  the 
fiatute,  therefore  they  held  this  grant  to  be  good. 

(fl)  1  Bur.  i»s.  (^b)  %  Ley.  ij^*  (0  4  Mod,  i6. 
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The  laft  cafe  I  (ball  mention  on  this  fubjed,  is  that  of 
Sir  John  Trelawney  againft  the  biihop  of  Winchcfter  (« ), 
which  was  an  a£tion  of  debt  for  600I.  for  five  years  (alary 
of  the  offices  of  chief  fteward  to  the  bi(hopric,  and  all  its 
caftles,  lordfhipS)  manors,  &c.  and  conductor  of  the  men 
and  tenants  of  the  biihop,  with  a  ialary  of  lool.  per  an- 
num; and  of  mailer,  keeper,  or  preferver  of  the  wild 
beafts  in  all  the  forefts,  parks,  chafes,  and  warrens  belong- 
ing to  the  bi(hop,  and  chief  governor  of  all  birds,  fiih,  and 
beafts  of  warren,  commonly  called  chief  parker,  with  a 
ialary  of  20I.  per  annum ;  which  offices  and  falaries  were 
granted  to  the  plaintiflF  by  Sir  Jonathan  Trelawney,  baro- 
net, late  bifhop  of  Winchefter,  by  letters  patent,  with, 
a  claufe  of  diftrefs  in  ca(e  of  non-payment. 

The  biihop  pleaded  the  ftatute  of  i  £1.  c.  19,  andalfo 
**  that  the  offices  aforefaid,  were  not  ancient  offices  of  the 
biihopric,  nor  were  ufally  granted  for  life;  that  the  (aid 
fees  were  not  the  ancient  fees ;  that  the  (aid  offices  were 

T 

ufelefs  ^nd  merely  nominal,  and  no  duty  or  fervice  to  be 
done  for  or  in  refpe£i:  of  them ;  and  that  the  grants  were 
grants  of  hereditaments  parcel  of  the  poiTeffions  of  the 
biihopric. 

The  plaintiff  replied  that  they  were  ancient  offices ; 
and  the  fees  the  ancient  fees ;  and  that  they  had  been  ufually 
granted  for  life,  without  this,  that  they  were  uielefs  and 
merely  nominal. 

The  biihop  rejoined,  that  the  offices  were  ufelefs  and 
^lerely  nominal;  and  without  any  duty  or  fervice  to  be 
4one  for  or  in  refpe(£tof  them,  in  manner  and  form  afore- 
fkid ;  and  on  this  iiTue  was  joined. 

A  SPECIAL  verdi(ft  was  found  to  this  efFeft,  "  That  the 
offices  of  chief  fteward,  and  of  condudor  of  the  men  and 

(a^  I  Bur,  219. 
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tenants  of  the  bi(hopric,  were  ancient  oSiccs  of  the  bifhops, 
and  had  been  anciently  and  ufually  granted  for  life,  with 
an  annuity,  and  that  the  annuity  of  lool.  was  the  ancient 
fee ;  that  they  were  granted  to  the  plaintiff  by  Jonathan 
late  biihop  of  Winchefter,  on  the  4th  of  July,  in  the  loth 
of  Queen  Anne,  and  that  the  grant  was  approved  zni  con^ 
firmed  by  the  dean  and  chapter.— That  thefe  offices,  at  the 
time  of  making  the  a£t  of  i  £1.  c.  19,  and  then^  were 
merely  nominal,  and  that  no  duty,  attendance,  or  fervice 
was  to  be  done  for  or  in're(pe£t  of  them :  in  manner  and 
form  as  the  bi(hop  had  alledged." 

As  to  the  other  office,  it  was  found,  that  it  was  not  an 
ancient  office ;  and  that  the  biihop  for  the  time  being  ha4 
not  anciently  and  ufually  granted  it,  nor  the  annuity  for 
the  lifc  of  the  grantee  i  and  that  this  office  alfo  was  merely 
nominal. 

The  only  queftion  on  this  fpecial  verdifi;  was,  whether 
Sir  John  Trelawney  was  entitled  to  hold  the  two  firft 
mentioned  offices,  and  to  recover  the  arrears  due  on  them, 
againft  the  ^r^;2/ biihop;  for  as  to  the  lail  office,  that 
of  chief  parker,  the  hSt%  found  by  the  fpecial  verdict 
made  an  end  of  any  queilion  concerning  it,  and  the  point 
was  given  up. 

Lord  Mansfield,  in  delivering  the  opinion  of  the  court, 
after  commei^ting  on  the  terms  of  the  i  £1.  c.  19,  and 
ieveralof  the  cafes  that  had  occurred  foon  after  the  making 
of  it,  proceeded  to  obferve,  that  the  legiflature,  in  the  firft 
year  of  the  reign  of  James  the  firft,  had  this  aft  and  the 
fubje£l  of  it  under  confider^ion.  The  firft  of  James  the 
firft,  c.  3,  he  pbferved,  extends  to  the  King^  that  reftraint 
which  the  firft  of  £lizabeth  laid  upon  grants  made  by  a 
btfliop  to  a  fubje£f.  But  though  queftions  had  arifen  on 
grams  of  offices ;  though  in  fadt  during  the  whole  long 

reign 
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reign  of  Queen  Elizabeth,  the  bilhops  had  r^-granted 
their  ancient  offices  as  they  fell  in;  yet  the  legiflature  did 
not  interpofe;  and  therefore  muft  have  meant  that  this 
power  fhould  continue.  They  wei;e  fatisfied  with  the  dif- 
tin(9;ion  taken  in  the  cafe  of  the  archbiihop  of  Canterbury 
in  the  43d  of  Elizabeth,  **  That  no  new  charge  fhould  be 
brought  upon  the  fee." 

From  die  loth  of  Elizabeth,  the  time  of  the  biihop  of 
Ely's  cafe,  to  that  day,  no  grant  of  z  new  office  with  a 
new  fee,  had  ever  been  held  to  be  good.  Such  a  gfant  was 
within  the  meaning  of  i  £1.  by  conftru£lion,  becaufe  it  is 
a  colourable  alienation  \  and  under  that  pretext  the  whole 
ftatute  might  be  evaded. 

From  the  firil:  of  Elizabeth  to  that  day  there  had  been 
no  cafe,  where  the  r^-grant  of  an  office  in  ieing  before  the 
1  EL  in  the  ufual  manner,  with  the  ancient  fee,  had  been 
adjudged  to  be  within  the  reftraint  of  that  ftatute. 

If  thefe  grants  were  not  within  the  ftatutej  but  ftood  as 
they  did  at  common  law,  the  utility  or  necejfity  of  them 
could  never  be  matdrial^  A  bifhop,  at  common  law,  with 
the  confirmation  of  his  dean  and  chapter,  might  bind  his 
fuccefibrs  by  grants  from  which  they  could  have  no 
ben6fitt 

There  was  no  cafe  iince  the  loth  El.  that  had  judicially 
turned  upon  the  utility  or  necejjky  of  the  office ;  the  only 
queftion  had  been,  ^'  whether  the  grant  was  agreeable  to 
the  a/Zr^f  before  the  1  El.  c.  19.*' 

The  biihop  of  Salifbury's  cafe,  he  obferved,  came  be- 
fore the  court  on  a  demurrer.  It  was  not  allcdged  in  the 
pleadings  of  either  fide,  that  the  office  was,  or  was  not^ 
necejfaryi  the  plea  in  bar  to  the  avowry  was  fingly,  that 
the  office  never  was  granted  before^  beyond  one  life- 

If  the  dodlrkie  in  the  fifth  refolution  was  true,  the  utility  or 

necejfity 
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^Heffity  cf  the  office  ^as  not  at  all  material :  for  by  the 
common  law,  the  utility  or  neceffity  91  an  office  was  no 
requifite  towards^  rendering  the  bifliop's  grant  of  it^  con- 
firmed by  his  dean  and  chapter,  good  and  Valid. 

The  bifliop  of  Chichefter's  cafe  too,  came  before  the 
court  on  a  demurrer. — There  was  no  allegation  in  the 
pleadings  of  either  fide  as  to  the  office  being  necejfary  or 
not ;  the  queftion  turned  folely  on  the  addition  of  a  new 
fee. 

The  cafe  of  the  rcgifter  of  Rochefter  (^7),  came  before 
the  court  on  a  fpecial  verdift.  There  was  not  a  word  a$ 
to  the  office  or  reverfionary  grant  of  it  being  necejfary  \  but 
it  was  found  to  have  been  ufually  granted  in  reverfion;  and 
therefire  the  court  adjudged  fuch  a  grant  in  reverfion  to  be 
good  againft  the  fucceiTor. 

Thus  ftood  the  conftru£lion  of  this  ftatute,  on  the  rea- 
ton  and  words  of  the  law,  the  pra£tice  and  the  judicial  de^ 
terminations.  Bat  it  happened  that  befide  the  real  grounds 
of  the  judgment,  in  the  bifhop  of  Salifbury's  cafe,  they 
echoed  the  reafoning  of  the  bifhop  of  Ely's,  without  dif 
finguiflnng  the  eflential  difference  between  the  two  cafes ; 
and  laboured  to  prove,  "  that  the  office  was  necejfary,** 

Under  the  great  authority  of  the  reporter,  the  fame 
feafoning  had  been  repeated  in  the  fubfequent  cafes :  and 
where  the  grant  was  good,  becaufe  it  was  warranted  by  the 
ufage  before  the  i  El.  they  had,  ex  abundant!^  laboured  to 
fliew,  that  the  office  was  necejfary ^  by  arguments  fo  incon-- 
clufive,  and  fo  contradiftory,  that  one  was  forry  to*  read  or 
repeat  them.  **It  is  necellary  to  grant  for  one  life,  but 
not  neceflary  to  grant  for  two,  or  in  reverfion  ;**  and  then, 
"It  is  neceflary  to  grant  in  reverfion,  that  when  the  firft 

{a)  Here  is  meant  the  fecond  cafe,  Young  v.  Fowler.  Cro.  Car, 
557- 
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life  drops,  there  may  be  another  immediately  to  fill  the 
office."  Whereas,  in  real  truth^  few  of  thefe  patent 
offices,  except  the  judicial,  are  ufefulj  or  neceffary  in  any 
fenfe  \  fewer  are  neceffary^  or  even  expedient^  to  continue 
beyond  the  biihop's  own  time ;  none  neceflary,  by.  any 
colour  of  argument,  to  be  granted  in  reverjion^  or  for 
more  than  one  life.  But  if  they  exifled  before  the  i  £1. 
they  are  not  within  the  ftatute,  they  are  governed  by  the 
common  law;  and  therefore  grants  of  them  bind  the  fuc- 
cefTors,  how  ufelefs  foever  they  may  happen  to  be. 

In  the  cafe  of  Ridley  and  Pownell,  the  fpecial  verdidi 
had  found  the  office  to  be  a  necejfary  one,  which  was  the 
firfl  inftance  where  it  ^ippczred  judicially  to  the  court  that 
the  office  was  necejfary. ^^Hxxt  by  the  opinion  of  my  Lord 
Hale,  finding  it  to  be  necejjary^  was  totally  immateriaL 

With  refpeft  to  the  cafe  of  Jones  and  Beau,  he  obferved, 
^^  that  no  man  alive  would  fay,  that  it  was  neceflary  that  the 
office  of  a  bifhop's  chancellor  ihould  be  granted  to  two*** 

The  office  in  queftion,  he  faid,  was  found,  ^^ never  to 
have  been  more  ufeful  or  necejfary  th^n  it  was  at  the  time 
of  the  vcrdift;  and  yet^/Zthe  biihops  of  Winchefler  from 
the  I  El.  had  thought  the  grants  of  it  valid;  and  ^very 
fucceeding  bifhop  had  fubmitted  to  the  grant  made  by  his 
predecefTor :  and  the  greatefl  men  of  the  kingdom,  or  the 
neareft  relations  to  the  bifhops,  had  fucceffively  held  the 
office.  The  prefcnt  bifhop  had  thought  this  grant  good 
for  eleven  years;  but  had  conceived  a  doubt,  from  the 
mifapplication  and  repetition  of  inconclufive  and  contra- 
didlory  arguments  ^bout  the  office  being  necejfary^  which 
are  to  be  found  in  the  reports  of  the  cafes  before  the  27th 
of  Charles  the  fecond. 

The  court  was  unanimoufly  of  opinion,  that  an  office 
and  feey  which  exifted  before  the  firft  of  Elizabeth,  was 

not 
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ftot  within  the  ftatute  5  but  might  be  granted  fmce  pre- 
cifely  in  t\iQ  fame  manner  in  which  it  was  granted  he/ore. 

In  order  to  prove  the  ufage  previous  to  the  making  of 
the  ftatut^s,  it  is  not  abfolutely  neceflary  that  direft  evi- 
dence of  its  exiftence  before  that  time  ihould  be  produced; 
it  is  fufficient  to  produce  fuch  evidence  of  ufage  fubfequent 
to  the  ftatutes  as  to  raife  a  legal  prefumption  that  it  exifted 
before. 

In  the  cafe  of  Jones  and  Beau,  before  mentioned  (tf), 
the  plaintiff  produced  four  grants  of  the  office  to  two 
perfpns,  of  which  three  were  made  in  the  time  of  one 
bifhop;  the  laft  was  made  in  the  year  1620,  and  the 
earlieft  was  fifty  years  after  .the  firft  of  Eliz.  it  appeared 
likewiie,  that  fubfequent  to  the  year  1620  no  fuch  grant 
had  been  made  till  1672,  when  the  one  in  queftion  was 
made;  an  obje£lIon  being  taken  to  this  evidence,  Juftice 
Dolben  faid,  he  recoIIe<Sled,  that  in  the  cafe  of  the  regifter 
of  Brifl:ol(^),  Lord  Hale  was  bf.opinion^  that  if  it  could 
be  fhewn  that  fuch  grants  were  made  fome  time  after 
I  Eliz.  it  would  be  an  evidence  that  fuch  were  alfo  made 
before  the  ftatute.  The  jury  found  a  fpecial  vcrdift,  and 
the  court  thought  there  was  enough  to  induce  them  to  be  of 
opinion  that  the  office  was  ufually  granted  to  two  before 
lihe  ftatute.  * 


Where  the  fucceffion,  in  the  cafe  of  a  charitabfe  cor- 
poration,  is  vefted  in  truftees,  thefe,  of  courfe,  have  no  in- 
tereft,  but  are  only  employed  as  inftruments  to  efFedluate 
the  purpofes  of  the  inftitution;  in  fuch  a  cafe,  if,  at  the 

(«)  Vid.  ante,  page  173,  178.  {b)  Vid.  ante,  page  171. 

N  t  foundation? 
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foundation,  the  annual  income  of  the  land  appointed  for 
the  maintenance  of  the  objedls  of  the  founder's  bounty 
amount  to  a  certain  fum,  and  be  diftributed  in  a  certain 
proportion  by  him,  and  if  afterwards  the  revenues  increafe 
by  a  rife  in  the  rents  of  land,  the  increafe  fhall  be  em^* 
ployed  in  making  a  proportionable  increafe  in  the  allowance 
to  the  objedk  of  the  charity  («)• 


The  capacity  of  a  corporation^  and  of  the  members 

^^/  ^//*ar/jSf  of  which  it  is  compofed,  as  individuals,  is  totally  dif- 

^^  ^  ^    ^     tin£k  {hi) ;  the  corporation  at  large  may.  therefore  grant 

-  to   any  individual    member:    thus    the  dean  and  chap« 

ter  may  prefent  any  of  the  prebendaries  to  a  living,  or 

/        make  a  leafe  to  him  of  the  chapter  lands ;  and  ^  mayor  and 

commonalty  may  make  a  grant  to  any  ordinary  member 

,     of  the  corporation*    But  the  head  of  a  corporation  differs 

in  this  refpe£t  from  any  other  member :  a  leafe  cannot  be 

made  by  the  chapter  without  the  concurrence  of  the  dean  \ 

therefore  the  chapter  cannot  by  themfelves  make  a  leafe 

to  the  dean,  and  he  cannot  take  it  as  from  dean  and  chap* 

ter,  becaufe,  being  an  integral  part  of  the  corporation,  he 

would  in  fuch  a  cafe  be  both  leffor  and  leiTee;  neither  can 

they  prefent  the  dean ;  nor  can  the  mayor  and  commonalty 

^^^^*^^y^^^    grant  to  the  mayor ;  becaufe  the  corporation  is  complete 

/^  /^  r  ■^'*"*^'^  without  any  particular  individual  member,  and  his  con«* 

currence  is  not  neceflary  to  any  a£t  of  the  corporation  | 

id)  Vid.  the  cafe  of  Thetford  School,  S  Co.  x^o.     Att.  Geo* 

V.  Johnfon,  Ambler,  190.    Att.  Gen.  v.  Sparks,  Id,  201. 

ih)  Vid.  S  H.  6>  I,  14.    Bro«  Corpor.  £4*    19  H.  6,  64.    Bro^ 
Cor«  17* 

but 
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but  it  Is  not  complete  without  the  head  (a).  But  if  a 
leafe  for  years  be  made  to  A.  one  of  the  commonalty  of 
London,  and  afterwards  he  become  mayor,  this  leafe  is 
notextin£ts  and  fo  it  is  of  a  dean  and  chapter;  for  the 
member  of  the  corporation  in  this  cafe  does  not  make  the 
body  corporate,  nor^  at  the  time  of  the  leafe  made,  was 
he  head  of  the  corporation  (b). 

If  a  corporation  confift  of  two  bailifFs  and  burgefles, 
one  of  the  bailifFs  and  burgefles  cannot  make  a  leafe  of  the 
corporation  lands  in  their  politic  capacity  to  the  other 
bailiff  in  his  natural  capacity  :  for  the  bailiiFs  are  an  in- 
tegral part  of  the  corporation,  and  they  both  make  but  one 
officer;  and  therefore  where  one  is  fevered  in  any  corpo- 
rate adit,  that  2£t  becomes  void ;  for  if  one  bailiff  could  do 
a  corporate  zQ.  feparately,  this  inconvenience  would  fol- 
low; they  might  a<9:  dire^ly  contrary  to  one  another: 
the  meaning  and  intent  of  the  charter  in  making  two 
bailifFs  was,  that  they  fhould  be  both  prefent,  apd  concur 
in  every  corporate  aS ;  one,  there&re,  with  the  burgefTes, 
cannot  make  a  leafe  to  any  one,  much  lefs  to  the  other ; 
and  if  both  concur,  the  one  to  whom  the  leafe  is  made 
will  be  both  lefFor  and  lefTee  (c).  > 

If  J.  S.  be  dean  of  P.  land,  it  is  faid,  may  be  given  to 
him  by  the  name  of  dean  and  his  fuccefTors,  and  J.  S. 
clerk,  and  his  Jieirs  j  in  which  cafe  he  will  take  in  two 
capacities,  as  dean  and  as  a  private  man,  and  will  be 
tenant  in  common  with  himfelf(^).    The  fame  law  will 

(a)  Vid.  14H.  S,  2.  49  Bro.Corpor.  34..  Salk.  398.  S  Mod. 
304.    z  Ld.  Raym.  778* 

(5)  Jenk.  aoo. 

(0  Salter,  V.  Grefvenor,  8  Mod.  304.    Lord  Hardwicke  held  it  to 

be  a  good  rule,  that  no  member  of  the  committee  of  city  lands  ihould 

be  a  buyer  or  feller  of  them*     3  Atkyns^  4839  (5x6). 

(^)  Vid,  ante,|)age  7*. 
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hold,  if  rent  be  granted  to  J,  S,  dean,  and  J.  S.  clerk^ 
who  is  the  fame  perfon ;  he  (hall  join  with  himfelf  in  avowry : 
fo  where  dean  and  chapter  are  lords  of  a  fee,  and  the  dean 
purchases  the  tenancy  to  him  and  his  heirs ;  it  has  been 
faid,  he  is  tenajit  to  himfelf  and  chapter ;  and  he  and  his 
chapter  (ball  make  avowry  on  himfelf  (a).    Qu.  ? 


It  has  been  before  (b)  obferved,  that,,  by  the  general 
rule  of  the  common  law,  a  body  corporate  is  capable  of 
taking  any  grant  of  privileges  and  franchifes  in  the  fame 
manner  as  private  perfonsj  to  enumerate,  therefore,  the 
privileges  and  franchifes  of  which  they  are  capable,  would 
be  to  enumerate  all  the  franchifes  and  privileges  known  to 
the  law,  which  is  not  the  obje£t:  of  the  prefent  work. 

Of  all  privileges  and  franchifes  belonging  to  corpora- 
tions, the  inheritance  is  in  the  body  colleSiively  taken, 
though  every  individual  member  is  particularly  interefted 
in  them  (r).  Of  fome  the  exercife  and  enjoyment  can  be 
only  by  the  corporation  at  large ;  of  others,  the  exercife 
and  enjoyment  may  be  by  the  particular  members.  Of 
the  former  kind,  are  the  privilege  of .  holding  courts,  the 
franchife  of  a  market,  the  privilege  which  fome  cities  and 
towns  enjoy  of  being  counties  of  themfelves,  and  ex- 
empted from  the  general  jurifdidion  of  the  (herifF  of  the 
county  in  which  they  are,  and  many  others ;  of  the  latter 
kind  the  following  are  examples. 

If  a  grant  be  made  to  the  mayor  and  commonalty  of  a 
city,  that  the  citizens  fhall  not  be  compelled  to  ferve  on 
juries ^«/  of  the  city,  each  individual  citizen  (hall  take  ad- 

(if )  14  H.  S,  2,  29.    Bro.  Corpor.  34.  {b)  Vid.  page  74. 

.  (0  Vid.  1  S/iun.  344.    %  Ld.  Rayra.  951. 

vantage 
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vantage  of  this  grant,  when  he  comes  to  the  book  to  be 
fworn  (a)  j  and  it  is  faid,  that  this  is  the  only  way  in  which 
advantage  (hall  be  taken  of  the  privilege,  and  that  a  return 
of  the  charter  made  by  the  flierifF  tb  the  venire  facias^  will 
not  be  allowed  (^).  But  if  any  of  the  citizens  fhould, 
notwithftanding  fuch  a  grant,  permit  himfelf  to  be  impa- 
nelled out  of  the  city,  without  infifting  on  his  privilege, 
this  fhall  not  preclude  the  citizens  from  taking  advantage 
of  it  at  another  time  {c). 

So,  where  the  King  granted  to  the  mayor  and  common- 
alty of  the  city  of  London,  that  no  prifage  fhould  be  paid 
of  the  wines  of  the  citizens  and  freemen  of  London,  it 
was  refolved,  that  though  the  grant  was  to  the  corporation, 
yet  it  fhould  not  enure  to  the  body  politic  of  the  city,  but 
to  the  particular  perfons  of  the  corporation  who  ftiould 
individually  aflert  their  claim  to  the  exemption  [d). 

But  this  privilege  fliall  extend  only  to  thofe  goods  of 
which  the  citizen  \sfole  owner,  and  not  to  thofe  of  which 
he  is  owner  jointly  or  in  common  with  another  who  is  not 
a  citizen,  and  therefore,  for  all  goods  of  which  he  is 
owner  jointly  or  in  common,  prifage  fhall  be  paid:  fo,  he 
who  would  claim  the  benefit  of  fuch  a  charter,  mufl  be  the 
intire  owner,  and  dierefore  a  citizen,  who  has  the  goods 
as  a  pledge,  fhall  not  have  the  benefit  of  it,  becaufe  he  has 
only  zfpecial  property  :  fo,  he  mufl  have  the  real  and  true 
property  in  the  goods  j  and  therefore  if  a  flranger  import 
goods  and  fell  them  to  a  citizen,  with  an  intent  to  have 
them  refold  to  himfelf  after  they  are  unloaded,  he  mufc 

(a)  21  Ed.  4.  55,  56.    Bro.  Coxpor,  65. 

(^)  Vid.  I  Keb.  840.  (r)  21  £d.  4.,  ubi  fup. 

id)  Vid.  Waller  v.  Hanger,    Mq.  832,  83J,  cited  2  Ld.  Raym. 
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pay  the  duty :  fo,  if  a  citizen  be  disfranchifed  before  the 
goods  be  unloaded,  he  muft  pay  the  duty ;  fo,  if  he  JeU 
them  to  another  before  they  are  unloa,ded :  fo  the  citizen 
who  would  claim  the  privilege  muft  be  commorant  in  the 
city,  and  not  elfewhere. 

But  if  the  citizen  who  is  the  real  owner  of  the  goods 
die  before  the  arrival  of  them  at  the  port,  which  is  the 
period  when  the  duty  accrues,  yet  ^e  exemption  continues^ 
becaufe  it  is  a  privilege  for  the  difcharg^  of  his  debt3,  and 
for  his  will ;  the  executor  or  adminiftrator  has  no  property 
in  them  for  his  own  benefit  merely  in  that  chara6ter>  nor 
can  they  be  afFeSed  by  any  acSt  of  his  {a). 

Where  a  corporation  claims  common  by  prefcriptioa 
for  all  the  freemen,  each  particular  freeman  ihall  enjoy  the 
fruit  and  benefit  of  it,  though  the  inheritance  be  in  the 
body  politic,  and  may  put  his  cattle  in  the  common  \  and 
on  an  action  of  trefpafs  being  brought  againfl  him,  may 
juftify  under^the  prefcriptive  right  of  the  corporation  (i). 

If  a  grant  be  made  to  the  mayor  and  commonalty  of  a 
city,  that  the  citizens  (hall  be  quit  of  toll,  or  other  fiinilar 
duties,  every  citizen  individually  (hall  take  advantage  of 
the  grant,  and  ailert  his  right  to  the  exemption  by 
a£Uon  {c)m 

The  fame  obfcrvation  is  applied  by  Lord  O.  J.  Holt  to 
the  right  of  electing  members  of  parliament  granted  to  a 
corporation ;  "  the  inheritance  of  this  right  of  cledion  it- 
felf  is  in  the  whole  body  politic,  but  the  exercife  and  en- 
joyment of  it  is  jn  the  particular  members,"  to  whom  by 
the  provifions  of  the  charter  it  is  committed,  and  any  one 

(fl)  1  Rol.  Rep.  142, 148.     3  Bulflr.  1,  26. 
(Jf)  Mellor,  V.  Spateman,  i  Saund.  343,  cited  2  Ld.  Raym.  953. 
(r)  Via.  mayor,  &c,  of  Lynn,  v.  mayor,  &c.  of  London,  4  Tenn 
Rep.  130,  ctfcq. 

intitled 
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lAtided  to  a  vote,  may  maintain  an  a£lion  againft  the  pre« 
fiding  officer  for  refufing  his  vote  (^ )• 


Having  confidered  the  capacity  of  corporations  with 
TcfpeSt  to  their  property  and  privileges,  it  follows  naturally 
that  we  (hould  fay  f6mething  with  refped  to  their  capacity 
of  fuing  and  being  fued.  This  part  of  the  fubje6t  refolvea 
itfelf  into  two  queftions.  i .  What  a£iions  they  can  bring  ? 
and,  2.  What  a£^ions  may  be  brought  againft  them  ? — To 
both  which  one  general  anfwer  may  be  given,  that  they 
may  maintain  all  fuch  adlions  as  are  neceflary  to  aflert 
their  rights  when  invaded,  or  to  give  them  a  recompence 
for  any  injury  that  can  be  done  to  them  ;  «nd  that  all  fuch 
anions  may  be  maintained  again/l  them,  as  are  neceflary 
to  enforce  the  claims  of  others  in  oppojition  to  them. 

All  corporations  aggregate,  having  the  fee  fimpleof-.  ^^^     r*^^^^ 
their  pofleflions,  may  maintain  a  writ  of  right,  as  any /^  r'^*^'^'^^^/ 
tenant  in  fee  fimple  may  (i),  and  fo  may  thofe  fole  cor^^^^^^-^^ 
porations  who  have  the  fee  fimple  abfolute  in  their  poflef^       ^ 
fions  ;  a  bifliop  for  the  poflTeffions  of  his  bifhopric ;  a  dean 
or  mafter  of  an  hofpital,  for  thofe  pofleflions  which  they 
hold  diftinft  from  the  chapter  or  the  hofpital  refpeftively  ; 
and  fo  might  an  abbot  or  prior  for  the  pofleflions  of  their       ** 
monaftries.    But  thofe  fole  corporations  which  have  not 
the  fee  fimple  in  them,  as  a  parfon,  vicar,  prebendary,  and 
in  ancient  times  a  chauntry  prieft,  cannot  maintain  a  writ 
of  right,  but  the  higheft  writ  which  they  can  have  is  « 

{a)  Vid.  Aihby,  v.  Whil^,  ctal.   ^  Ld.  Raym.  93S,  951.  Salk.  19, 
(V)  Vid.  cafe  of  All  Souls  college,  Cro.El.  231.    Co.  Lit.  341  b. 
Fa  N»  B.  5*  ^* 

jurk 
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juris  utrum  {a\  which  is  a  writ  in  the  form  of  an  affize, 
but  determines  both  the  right  and  the  pc^efEon  {b).  It  lay, 
and  ftill  lies,  though  obfolete,  where  lands  or  tenements 
were  alienated  by  the  predeceflbr,  or  where  a  recovery 
had  been  had  againft  the  predeceflfor  by  default  or  by  furren- 
der,  or  where  the  predeceflbr  had  not  pleaded  or  prayed  in 
aid  of  the  patron  and  ordinary.  But  if  he  had  prayed  in 
sud  of  the  patron  and  ordinary,  and  they  had  joined  in  aid, 
and  rendered  the  land  or  confefled  the  a£lion,  then  the  fuc- 
ceilbr  could  not  have  this  writ  againft  the  recoveree. 

If  a  parfbn  had  been  difleifed  of  laiids  and  tenements, 
parcel  of  his  redory,  and  died ;  or  if,  after  the  death  of  a 
paribn,  a  man  had  intruded  into  fuch  lands  and  tenements, 
thefucceflbr  fhould  have  had  this  writ  (c). 

As  thefe  corporations  which  had  not  the  fee  fimple  abfo- 
lutely  in  them,  could  not  have  Set  writ  of  right  properly  fo 
called,  fo  neither  could  they  have  a  writ  of  cuftoms  andfer^ 
viceSj  ne  injufte  vexes,  rationabilibus  divijis^  quo  jure,  or 
fuch  other  writs  as  were  grounded  on  the  mere  right  {d). 

But  they  might  have  a  writ  of  wajiiy  a  writ  of  entry 
ad  communem  Ugem^  a  writ  de  conjimili  caftr^  ad  terminum 
qui  praeteriit^  or  a  quod  permiUaty  a  writ  contra formam  col- 

{a)  Rex  vice  comiti  falutem.  Si  A.  pcrfona  ecclcfiae  de  E.  fecerit 
tefecurum,  &c.  tunc  fummpneas,  &c.  i»  liberos,  &c.  devicincto 
de  ^.  quod  fmt  coram  juftitiariis  noftris  ad  primam  aififam,  &c. 
▼el  coram  juftitiariis  nofti'is  tali  die,  parati  facramento  recognofcere^ 
utrum  mefliiagium  cum  pertinentiis  in  £.  fit  libera  eleemofyna  perti- 
nens  adecdeiiam  ipfius  A.  de£.  an  laicum  feodum  S.  et  interim  mef- 
iuagium  illud  videant  et  nomina  eorum  imbreviari  facias.  £t  fummo- 
neas  per  bonos  fuilimonitores,  praedi6lum  S.  qui  me/fuagiuni  iNud  tenet, 
quod  tunc  fit  ibi  ad  audiendum  illam  recognitionem.  £t  habeas^  &c. 
fumm*,  &c.  et  hoc  breve.    Tefte,  &c.  Reg,  Bre«v,  Or,  %z  b.  , 

(^}  Vid.  Reeves^s  Hiftory  of  £ngli(h  Law,  vol.  i.  3669  368. 

(0  F.  N.  B.  49.  A,  (d)  F.  N,  B.  49.  L.    Co,  Lit.  34»  •  b, 

lationis^ 
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lationisy  or  contra  formam  feoffamenii^  a  writ  of  melhe,  and 
fuch  oiiitr  poffeffory  writs  as  were  applicable  to  their  cafe  (u). 

If  a  dean  and  chapter  had  been  difTeifed,  and  afterwards 
the  dean  had  died,  the  fucceeding  dean  and  the  chapter  , 
might  have  had  an  affize  of  novel  dijfeijiny  becaufe,  though 
the  dean  difleifed  was  dead,  the  chapter  remained,  which 
was  compofed  of  perfons  capable. — But,  it  was  otherwife 
of  an  abbot  and  convent,  becaufe,  if  the  abbot  died,  there 
remained  no  perfons  capable,  and  therefore  the  fucceeding 
abbot  muft  have  had  recourfe  to  his  writ  of  entry  in  U 
quibtis  {b)>  ' 

The  modern  method  of  trying  the  title  of  land  by  v^** 
eje£lment,  extends  to  corporations  of  every  kind,  whether 
in  the  charafter  of  plaintiffs  or  defendants  (c ).  .      v         ^      < 

If  a  trefpafs  be  committed  on  the  lands  or  poileffions  of   *^>  "^^ -^  */^^ 
a  corporation,  they  may  have  an  adLon  of  trefpafs  as  well 
as  a  private  perfon  {d). 

So,  they  may  maintain  an  a£Hon  of  trefpafs  on  the  cafe    c  *^'r^<: 
for  a  diflurbance  in  holding  their  leet,  or  taking  the  pro- 
fits of  liberties  granted  to  the  corporation  (^ )• 

A  GRBAT  part  of  the  revenues  of  corporations  conflfls   {  ^ m.^'-  ^ 
of  certain  duties  leviable  within  the  limits  of  their  jurif- 
diftions,  and  if  payment  of  any  of  them  be  refufed,  they 
may  recover  them  by  a£lion  of  debt  (/},  or  indebitatus 
ajfumffit^ 

An  indebitatus  afTumpfit  was  brought  for  the  duty  of 
fcavage,  in  which  the  declaration  was  on  the  cuftom  of 

(a)  Id.  ibid.  (Jf)  X  £d.  5^  5.  a.    Bro.  Corpor.  86. 

(r)  For  fome  examples  vid.  i  Anderf.  ao2>  248.    Re£lgrof  Che- 
dington's  cafe,  i  Co.  i53, 
{/)  21  Ed.  4,  75.    1  Ed,  5,  5.    7  H.  7,  9. 
(0  45  ^^*  3>  2.  b.    18  H.  69 1 1,  cited  Com.  Dig.  Franchifes^  F.  19. 
(/)  Hardres,  486.  ^ 

London, 
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London,  ^  that  every  one  who  expofed  foreign  goods  to 
fide,  which  had  been  entered  in  the  cuftom-houfe,,ihouId 
pay  (o  much  for  (hewing  them  :**  after  verdi£l,  it  was 
alledged  in  arreft  of  judgment,  that  no  ajfumpjk  lay  for 
fuch  a  duty,  becaufe  to  maintain  afilunpfit  there  ought  to 
be  a  contrail  exprefs  or  implied ;  and  it  was  further  faid, 
that  as  die  cuftoms  of  the  city  were  confirmed  by  parlia- 
ment, this  was  a  duty  by  record:  but  the  objedion  was 
not  allowed,  becaufe  there  were  a  multitude  of  precedents 
in  (imilar  cafes  {a). 

For  fuch  duties  they  may  likewife  authorife  their  officer 
to  diftrain. 

An  adion  of  trover  was  brought  againft  the  defendant  for 
an  anchor,  fails,  and  cables  -~on  the  plea  of  not  guilty,  afpecial 
verdi£l  was  found  to  this  effect ;  *'  that  die  town  of  New- 
caftle  upon  Tyne  was,  dme  out  <^  mind,  an  ancient  tovm 
in  which  there  was  an  ancient  port;  that  the  mayor  and 
burgefles  had,  time  out  of  mind,  been  ufed  to  cleanfe  and 
maintain  the  faid  port  for  the  fafe  navigation  of  fhips,  and 
for  the  benefit  of  exportation,  in  conlideradon  of  which  they 
had  ufed  to  have  a  toll  of  5d.  per  chaldron  for  all  coals 
exported ;   that  for  de&ult  of  payment,  they  had  ufed,  by 
their  water-bailiiF  for  the  time  being,  to  diftrain  whatever 
goods  of  the  exporter,  who  refufed  to  pay  the  toll,  were 
diftrainable  by  the  law  of  England ;  that  the  defendant 
was  water-bailifF,  conftituted  by  the  mayor  and  burgefles 
in  due  form;   that  die  plaindff  loaded  fo  many  chaldrons 

(tf)  City  of  London  v.  Goree,  i  Vcntr.  498.  Vid.  the  cafe  of  the 
mayor  of  Exeter  v.  Trimlet,  a  Wilf.  95.  The  cafe  of  the  mayor  of 
Yarmouth  v.  Eaton,  3  Bur.  1402.  Mayor  of  Kingfton  upon  Hiill 
V.  Homer»  Cowrp.  loa :  and  Seward  v.  Baker,  i  Term.  Rep.  616— 
ail  of  which  (hew  that  ^  general  indebitatus  aflumpflt  will  lie  for  fuch 
duties. 

of 
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of  Coals,  the  duty  of  vrtiich  for  toll  amounted  to  7I.  and 
that  on  payment  being  refufed,  the  defendant  diftrained  the 
anchor,  fails,  and  cables,  which  were  part  of  the  tackle  of  ' 
the  plaintiff's  fliip. 

Several  objections  being  taken  on  the  part  of  the 
plaintiff,  Lord  Chief  Juflice  Holt  faid,  "  that  there  was  no 
neceffity  to  aver  here  that  the  port  was  actually  in  repair, 
for  that  the  confideration  was  alledged  to  be,  that  they 
had,  time  out  of  mind,  been  ufed  to  repair,  which  was,  in 
fa£t,  that  they  were  obliged  to  repair,  and  not  the  actual 
repairing :  that  the  duty  of  $i»,  per  chaldron  was  not  un- 
reafonable,  for  that  the  court  could  not  take  notice  of  the 
price  for  which  the  coals  were  fold ;  that  to  fpeak  properly, 
in  the  v^y  of  trade,  the  owner  of  the  goods  was  the  ex- 
porter ;  but  that  as  to  the  duties  of  the  port,  the  mafler 
of  the  (hip  was  the  exporter,  and  fatisfied  and  difchargei 
all  fuch  duties;  for  that  it  would  be  highly  unr^afonable  to 
drive  the  mayor  and  burgefies,  or  the  owner  of  the  toll, 
to  fend  to  feek  the  merchant';  that  this  was  the  conftant 
ufage :  that  it  was  reafonable  that  fuch  duties  (hould  be 
paid,  for  that  without  ports  there  would  be  no  navigation, 
and  that  without  a  duty  the  port  would  not  be  repaired." 
He  cited  the  cafe  of  Maldon  in  Eflex  (j),  where  the  cor- 
poration prefcribed,  that  diey  and  all  thofe  wfaofe  eflate 
diey  had,  had  ufed  for  time  immemorial  to  repair  the  port, 
in  coniideration  of  which,  they  had  immemorially  ufed  to 
receive,  for  all  lands  fold  within  the  precin&  of  the  bo- 
rough, a  certain  rate  of  lod.  in  the  pound  out  of  the  pur- 
chafe  money :  he  obferved,  '*  that  this  was  adjudged  a  good 
cuftom,  notwithftanding  an  obje6tion  to  the  prefcription 
in  a  que  eftate^  for  that  a  man  might  have  had  the  borough, 
and  granted  it  to  the  corporation,  and  that  the  landholder 

(tf)  3  Keb,  a8»,  53a. 
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reaped  a  benefit  by  the  trade  coming  to  the  town  by  reafoit 
of  the  port ;  that  the  prefent  cafe  was  much  ftronger,  the 
duty  being  paid  by  the  trader  who  reaped  the  benefit  of  the 
port  more  immediately  j  that  the  duty  in  this  cafe  arofe 
out  of  the  goods  laden  to  be  exported ;  (p  that,  by  their 
being  laden  the  duty  commenced,  and  the  fhip  became 
chargeable,  and  that  without  doubt  any  other  goods  of  the 
perfon  who  ought  to  pay  the  duty  might  be  diftrained  as 
well  as  thofe  for  which  the  duty  was  payable"  {a). 

If  a  grant  be  made  to  the  corporation  of  a  town  that 
they  fliall  have  the  return  of  writs  within  the  town,  and 
that  the^flieriff  of  the  county  fhall  not  intromit,  they  may 
maintain  an  aftion  on  the  cafe  againft  the  fheriiF,  if  he  ' 
enter  and  ferve  procefs  (h). 

If  an  injury  be  done  to  one  of  the  members  of  a  cor- 
poration, by  which  the  corporation  at  large  are  put  to  any 
damage,  the  corporation  may  have  an  adion  on  that  ac- 
count. Thus  where  the  corporation  are  bound  to  ele<Sl:  a 
new  mayor  every  year,  on  a  particular  day,  under  the  pe- 
nalty of  lol.  and  the  mayor  be  imprifoned  unjuflly,  fo  that 
they  cannot  obferve  the  day  by  which  thejr  incur  the  pe- 
nalty; or  if  they  are  bound  to  appear  annually  in  the  ex- 
chequer under  a  penalty,  and  they  cannot  obferve  the  day 
on  account  of  the  mayor's  imprifonment,  by  which  they 
lofe  the  penalty,  the  corporation  ihalji  have  an  a£tion  for 
that  imprifonment  (c) . 

(a)  Vinkcnftcrne  v.  Ebden.  i  Ld.  Raym.  384.  i  Salk.  74%. 
5  Mod.  356.  Carth.  357. 

(b)  I  Rol.  Rep.  118.  This  was  a  grant  to  the  town  of  Darby  by 
James  the  firft,  and  it  was  objefted  that  the  King  could  not  at  that  day, 
by  bis  charter,  grant  retorna  bre^vium-y  but  it  was  held  that  he  could. 

(f )  Per  Brian  C.  J.  21  Ed.  4,  7,  xa,  «7,  67,  Bro.  Corpor.  63. 
Conu  Dig.  Franchifes  F.  19. 

The 
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The  mayor  and  commonalty  of  Lincoln  brought  an 
a&ion  of  covenant  againft  the  mayor,  bailiiFs  and  com- 
monalty of  Derby,  and  counted,  that  the  predeceflbrs  of  the  »^ 
defendants,  by  their  deed,  had  granted  to  the  predeceflbrs 
^  of  the  plaintiffs,  that  the  mayor  and  the  commonalty  of 
Lincoln  fhould  be  quit  of  murage,  pontage,  cuftom  and 
toll  within  the  town  of  Derby  for  all  their  merchandizes, 
and  averred  that  the  officers  of  Derby  had  taken  toll  and 
cufl:om  wrongfully  of  fome  burgeflis  of  Lincoln,  contrary 
to  the  covenant:  the  adlion  was  held  to  be  maintainable^ 
though  it  was  objefted  that  the  corporation  ought  not  t0i 
have  the  a£tion,  but  that  the  action  fhould  have  been 
brought  by  the  particular  perfons  whofe  goods  were  taken^ 
againfl  the  particular  perfons  who  took  them  (a). 

Had  fuch  an  exemption  been  claimed  by  grant  from 
the  King,  or  by  prefcription,  it  would  feem  that  the  ac- 
tion could  not  have  been  maintained  by  the.  corporation  at 
large,  but  muft  have  been  brought  by  the  members  particu- 
larly injured,  becaufe,  in  fuch  an  exemption,  it  is  not  the 
corporation  in  its  aggregate  capacity  that  is  particularly 
interefted,  but  the  feveral  members  in  their  individual  ca- 
pacities.———It  is  at  leaft  certain,  that  the  individuals  in- 
jured could  have  maintained  the  a(!^ion,  as  is  evident  from 
the  following  cafe. 

Mellor  brought  an  aflion  of  trefpafs  againfl:  Spate- 
man,  in  which  he  declared  that  the  defendant,  with  force 
and  arms,  broke  the  plaintifPs  clofe  at  Derby,  and  with 
his  horfes,  oxen,  cows,  hogs,  and  fheep  fed,  trampled  down 
and  confumed  the  grafs  there  growing :  the  defendant,  as 
to  all  the  trefpafs  with  his  beafls,  except  two  geldings  and 
two  mares,  pleaded  not  guilty,  and  as  to  the  trefpafs  With  ' 
the  faid  geldings  and  mares,  he  pleaded  in  bar,  that  the 

i 
(a)  48  E,  3.  17,  cited  Saund.  344,  and  Sawyer's  Arg.  quo.  war.  33. 

place 


place  where  the  trefpafs  was  alledged  to  have  been  coni'^ 
mitted,  was  twenty  acres  of  land  in  Derby  aforeiaid,  and 
from  time  immemorial  had  been  parcel  of  a  common  field 
called  Littlefield^  and  that  the  borough  of  Derby  'was  an 
ancient  borough^  and  that  the  defendant  at  the  time  when, 
&c.  was  a  burgefs  of  the  faid  borough :  he  further  faid,  that 
the  burgeiles  of  the  borough  from  time  itiimemorial  till 
the  nth  day  of  July,  in  the  fourteenth  year  of  Charles 
the  firft,  were  a  body  politic  and  corporate  by  the  name  of 
bailiffs  and  burgefTes  of  the  borough  of  Derby,  and  that  on 
that  day  the  King  by  his  letters  patent,  under  the  great 
feal,  changed  the  name  of  the  corporation  to  that  of  mayor 
and  burgefles.  He  then  laid  a  prefcription  for  common  in 
the  corporation  in  fuch  terms  as  thefe,  that  the  bailiffs  and 
burgefTes  from  time  immemorial,  till  the  faid  nth  of  July, 
and  the  mayor  and  burgefs  evet  fince  had  for  themfelves 
and  for  each  burgefs  of  the  faid  borough^  common  for  all 
their  commonable  beaits  in  the  faid  field  called  Littlefield, 
of  which  the  place  where  the  fuppofed  trefpafs  was  com« 
mitted  was  parcel,  in  the  manner  which  he  then  particu* 
larly  defcribed.    To  this  plea  the  plaintiff  demurred. 

Saunders,  who  vras  counfel  for  the  defendant,  con* 
tended  ^'  that  a  corporation  might  prefcribe  for  the  bene* 
fit  of  their  particular  members,  as  well  as  a  natural  perfon 
might  prefcribe  for  common  or  other  profit  or  eafement 
for  himfelf  and  his  tenants  ;  that  a  corporation  could  take 
a  grant  for  the  benefit  of  the  particular  members,  appeared 
by  the  cafe  of  Lincoln  and  Derby  before  mentioned ;  and 
he  argued,  that  if  a  corporation  could  take  a  grant  for  the 
benefit  of  their  particular  members,  they  might  prefcribt 
to  have  the  fame  thing  to  the  fame  intent,  for  that  what- 
ever might  commence  by  grant  might  be  claimed  by  pn* 
fcription ;"  which  the  court,  fays  the  report,  did  not  much 

deny; 
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ieny ;  and  Keeling  C.  J.  in  particular^  faid  the  plea  would 
feave  been  good  had  it  ftated  that  the  cattle  were  kvdnt 
and  couchant  within  the  vill,  but  that  for  want  oi  this  onlyy 
it  was  bad,  becaufe  there  could  be  no  fuch  thing  as  common 
ingrofs  without  number y  and  judgment  was  for  that  reafon 
given  for  the  plaintiff.  The  defendant's  council  advifed 
him  to  bring  a  writ  of  error ;  but  as  the  aftion  was  com- 
menced by  original,  and  confequently  a  writ  of  error  lay 
only  to  parliament,  and  not  in  the  exchequer  chamber,  no- 
thing further  was  done  [a). 

The  reafoning  of  Saunders  would,  perhaps,  have  been 
more  correS  had  it  been  exprefled  thus,  "  that  as  a  corpo- 
ration can  take  a  grant  for  the  benefit  of  the  particular 
members,  of  which  each  particular  member  might  avail 
himfelf  in  pleading,  fo  each  particular  member  might  pre- 
fcribe  in  right  of  the  corporation,  for  a  thing  which  they 
claimed  by  prefcription  for  the  benefit  of  the  particular 
members;"  at  leaft  the  reafoning  fo  expreffed  would  have 
been  more  applicable  to  the  cafe  in  queftion,  becaufe  there, 
the  prefcription  was  not  by  the  corporation  for  the  benefit 
of  the  particular  members,  but  by  a  particular ,  member  in 
right  of  the  corporation. 

This  is  indeed  the  cafe  of  prefcription  by  a  particular 
member  in  a  plea^  but  I  conceive  that  had  the  plaintiff  in 
the  prefent  cafe,  inftead  of  bringing  an  aftion  of  trefpafe 
againft  the  defendant,  diftrained  the  defendant's  cattle, 
the  defendant  might  have  enforced  his  title  to  the  com- 
mon in  the  charafter  of  plaintiff. 

The  queftion  whether  the  corporation  at  large  can 
maintain  an  adion  for  the  infringement  of  a  privilege 
claimed  by  an  individual,  as  member  of  the  corporation,  in 
confequence  of  a  grant  from  the  King  to  the  corporation  for 
the  benefit  of  its  members,  was  agitated  in  the  late  cafe  of  the 
corporation  of  London  againft  the  corporation  of  Lynn  {b)* 

(a)  I  j^aund.  34.3.  (b)  H.  Blac)cilone's  Reports,  C.  B.  206. 

O  This 
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•  This  was  an  a£lion  on  a  writ  de  ejfenda  quiftum  cte 
theolonio,  brought  by  the  mayor,  commonalty  and  citizens 
of  the  city  of  London  againft  the  mayor  and  burgeiles  of 
the  borough  of  Lenne  Regis,  commonly  called  Kmg's 
Lynn,  in  the  county  of  Norfolk,  to  eftablilh  a  claim  of  the 
freemen  of  the  city  of  London  to  be  exempt  from  the  pay« 
ment  of  all  tolls  and  port  duties  throughout  England,  except 
the  prifage  of  wine,  in  whatever  place  they  refide,  and 
though  they  have  obtained  their  freedom  by  purchafe  (a). 

The 

(a)  As  this  was  a  very  untifual  proceedings  we  fliall  give  the  writ, 
the  declaration  and  the  pleas,  at  full  length— The  writ  was  thus : 

*  <  George  the  third,  &c «  To  the  mayor  and  buf  gefles  of  the  borough 
of  Lenne  Re^s*,  commonly  called  King*s  Lynn,  in  the  county  of  Nor« 
folk,  greeting.  Whereas  our  city  of  London  is,  and,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  been  an  ancient  city; 
and  the  citizens  of  the  faid  city,  during  all  the  time  aforefaid,  have  beeft 
a  body  corporate  and  politic  in  deed,  fa£l  and  name,  by  divers  names 
of  incorporation ;  and  for  divers^  viz.  fifty  years  laft  paft|  have  been  a 
body  politic  ai}d  c<^|¥>rate,  by  the  name  of  the  mayor,  ted  common- 
alty, and  citizens  of  the  city  of  London :  and  whereas  alfo,  amongft 
other  the  liberties,  free  cuftoms  and  privileges,  from  time  immemorial 
tifed  and  enjoyed  by  the  faid  citizens,  they  the  /aid  citizens,  from 
time,  &c.  have  been  ufed  and  accuftomed  to  have  and  enjoy  a  certain 
ancient  liberty  and  privilege}  that  is  to  fay,  that  the  citizens  of  the 
faid  city,  and  all  their  goods,  ihould  be  quit  and  free  of  and  from  all 
toll  and  paflkge,  and  Ia(lage*|  and  other  cuftoms,  throughout  the  whole 
kingdom  of  England,  and  the  ports  of  the  feas  (except  only  our  due 
and  ancient  cuftom  and  prifes  of  wines);  all  which  faid  liberties  and  pri- 
l^leges  have  been  confirmed  by  divers  charters  of  our  progenitors,  and 
alfo  by  divers  afts  of  parliament :  neverthelefs  you  require  the  faid  citu 
%ensy  as  it  is  faid,  to  yield  toll,  paffagc,  laftagc,  and  other  cuftoms  to 
you,  of  their  goods  and  things  within  the  faid  borough  and  the  port 
thereof,  and  do  many  ways  unjuftlydifquiet  them  on  that  occaGon>  to 

the 

•  Laftage  was  a  duty  of  onepchny  for  every  quarter  of  com,  u  ti 
ten-pence  for  every  laft,  exported  from  Lynn. 
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THfi  writ  was  an  original  ifluing  out  of  chancery^ 
as  all  writs  of  that  nature  are,  without  requiring  a  re-* 

tura 

the  great  damage  of  the  Cd\dcitizem,  as  we  have  received  information  from 
their  complaints :  We» willing  thit  no  injury  ihould  be  done  to  the  faid  ci- 
tizens, command  yoU)  that  if  it  be  fo^  then,  defiib'ngfor  the  time  to  come  * 
from  bringing  fuch  difquietudes  on  the  /aid  citizens^  you  permit 
them  to  be  quit  of  yielding  fuch  toll,  paflage,  laftagei  and  other 
cuftoms  as  aforefaid,  to  you,  of  their  goods  and  things  in  the  faid 
borough  and  the  port  thereof*  Witnefs  ourfelf  at  Weftminiler,  tlie  19th 
day  of  July,  in  the  17th  year  of  our  reign/* 

The  alias  was  in  the  fame  terms  as  the  original  writ,  except  that 
after  the  words,  *•  We  willing,  &c.  command  you,*'  were  added,  **  as 
formerly  we  commanded  you"  &c»  **  or  flgnify  to  us  the  caufe,  where- 
fore you  would  not,  or  could  not  execute  our  command,  formerly 
dire5led  to  you  therein.  Witnefs  ourfelf  at  Weftminfter,  the  ft3d  day 
of  July,  in  the  17th  year  of  our  reign." 

The  pturies  was  sjfo  in  the  fame  terms  as  the  original,  except  that 
after  the  words  "command  you,"  were  added  **  as  we  have  often 
commanded  you,"  &c.  "  or  fignify  to  us  the  caufe,  wherefore  you 
would  not,  or  could  not  execute  our  cqmmand,  formerly  directed  to 
you  therein,  and  you  flighting  our  faid  commands,  as  we  are  informed^ 
have  neglef^ed  hitherto  to  permit  the  faid  citizens  to  be  quit  of  yielding 
fuch  tolly  paffage,  laftagty  and  other  cuftoms  as  aforefaid,  to  you  of  their 
goods  and  things  in  the  faid  borough,  and  the  port  thereof,  according 
to  the  liberty,  free  cuftom  and  privilege  aforefaid}  or  leaftwife  to  fig- 
nify  to  us  the  caufe  wherefore  you  would  not  or  could  not  do  it  5  in  ma- 
nifeft  contempt  of  us  and  of  our  faid  commands,  and  to  the  great  da- 
mage and  grievance  of  them  the  faid  citizens ;  to  our  great  furprlze  and 
difpleaAire :  We  again  command  you,  firi^lly  enjoining,  that  you  per- 
mit  the  faid  citizens  to  be  quit  of  yielding  toll,  paifage,  lajfage,  and 
other  cuftoms  to  you,  of  their  goods  and  things^  within  the  faid  borough 
and  the  port  thereof,  according  to  the  tenor  of  our  faid  commands, 
formerly  direfled  to  you  therein,  or  that  you  be  before  our  juftices  at 
Wefimtnflery  on  the  morroiu  of  All  Souls,  to  (hew  wherefore  you  have 
contemned  to  execute  our  commands  fo  often  dire6led  to  you  therein ; 
and  have  you  then  there  this  writ.  Witnefs  ourfelf  at  Weftminfter ,  • 
the  26th  day  of  July,  in  the  27th  year  of  our  reign. 

o  %  '  The 
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turn  cither  there  or  into  any  other  court : '  after  reciting  the 
claim  of  the  citizens,  it  alleged  that  the  mayor  and  bur^* 
geflcs  of  Lynn,  to  whom  it  was  direfled,  neverthelefs,  re- 
quired them  to  yield  toll  and  the  other  duties,  and  many 

•  ways 

The  declaration  was  thus :— Norfolk,  to  wit.     The  mayor  and 
burgcffcs  of  Lenm  Regisy  commonly  called  King*s  Lynn,  in  the  county  of 
Norfolkf  were  fummoned  to  anfwer  the  mayor,  commonalty  and  citizens 
of  the  city  of  London,  of  a  plea  wherefore  they  require  the  citizens  of 
the  faid  city  to  yield  toil,  paffage,  and  laftage,  of  their  goods  and  things^ 
within  the  faid  borough  and  the  port  thereof;   and  thereupon  the  faid 
mayor,  commonalty  and  citizens  of  the  faid  city,  by  Rowland  Lickbar- 
row,  their  attorney,  complain,  for  that  whereas  the  city  of  Loikion  is, 
and,  from  time  whereof  the  memory  of  man  is  not  to  the  contraiy,  hath 
been  an  ancient  city ;   and  the  citizens  of  the  faid  city,  during  all  the 
time  aforefaid,  have  been  a  body  politic  in  deed,  fa6l  and  name,  by  di- 
vers names  of  incorporation ;   and  for  divers,  to  wit,  fifty  years  laft 
paft,  have  been  a  body  politic  and  corporate,  by  the  aarhe  of  the  mayor, 
commonalty,  and  citizens  of  the  city  of  London,    And  whereas  alibf 
amongft  others,  the  liberties,  free  cuftoms,  and  privileges,  from  time 
immemorial  ufed,  and  enjoyed  by  the  faid  citizens,  they  the  faid  citizens^ 
from  time  ivhereofthe  memory  of  man  is  not  to  the  contrary ,  bante  been 
ufed  and  been  accuftomedto  bave^  and  enjoy ,  and  fiill  of  rigbt  ougbt  to 
basve  and  enjoy  a  certain  ancient  liberty  and  fri'vilegey  tbat  is  to  fay  ^ 
that  tbe  citizens  of  tbe faid  city,  and  all  tbeir  goods ^Jbould  be  quitf  and 
free  of  and  from  all  toll,  pajfage  and  laft  age,  and  other  cuftoms  through^ 
outthenvhole  kingdom  of  England,  and  tbe  ports  of  the  Lord  the  King, 
except  otdy  bis  due  and  ancient  cuftom,  andprifes  of  ivines;  all  which 
.  faid  liberties  and  privileges  have  been  con  finned  by  divers  a£ls  of  par- 
liament: and  whereas  our  faid  Lord  the  King  did,  by  his  certain  writ, 
under  his  great  feal  of  Engand,  command  the  faid  mayor  and  buigefles, 
that  they  fhould  permit  the  faid  citizens,  to  be  quit  of  yielding  fuch  toll, 
paffage,  laftage,  and  other  cuftoms  as  aforefaid, .  of  their  goods  and 
things  in  the  faid  bprough,  and  the  port  thereof  5    or  on  a  certain  day 
now  \  aft,  fignify  to  him  cau^e,  wherefore  they  had  not  executed  his 
commands  to  them  for  the  faid  piurpofe,  before  then  direfted :   yet  the 
faid  mayor  and  burgefles,  not  regarding  the  faid  writ  of  our  faid  Loi-d 
the  King,  have  not  (ignified  to  him  as  by  the  faid  writ  was  com- 
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ways  unjuftly  difquieted  them  on  that  occafion;  it  then 
commanded  them  to  defift  for  the  time  to  come  fron^i 
bringing  fuch  difquietudes  upon  them,  and  permit  them  to 
be  quit  of  yielding  fuch  toll  and  the  other  duties.  The 
alias  was  to  the  fame  purpofe,  except  that  it  commanded 
Oie  mayor  and  burgefles  of  Lynn,  in  the  alternative,  either 
to  permit  the  citizens  to  be  quit,  or  to  fignify  the  caufe 

manded ;  and  (ince  the  time  of  the  aforefaid  writ  of  our  faid  Lord  the 
King>  to  them  dire£led,  to  wit,  on  the  firft  day  of  December  in  the 
<f ear  of  our  Loi^  1787,  at  the  borough  aforefaid,  in  the  county  afore- 
faid, did  difquiet  tbtfaid  citixens  on  the  occafion  aforefkid,  and  did  then 
and  there  require  of  OJbert  Denton^  James  Denton,  Thomas  Carr, 
Thomas  Turner ,  and  Samuel  Baker,  citizens  of  the  faid  city,  tollfpz.C'- 
fage,  and  iajfage,  other  than  the  cuftom  and  prifes  of  wines  (above  ex- 
cepted), of  their  goods  and  things,  within  the  faid  borough,  and  the 
port  thereof;  in  contempt  of  our  faid  Lord  the  King,  and  to  the  da- 
mage of  the  faid  mayor,  commonalty,  and  citizens,  of  one  hundred 
pounds,  and  therefore  they  bring  their  fuit,  and  fo  forth. 

P/p^»— And  the  faid  mayor  and  burgelTes,  by  Jofepk  Lyon,  their 
attopey,  come  and  fay,  that  they  the /aid  citizens,  from  timeivbereof 
the  memory  of  man  is  not  to  the  contrary,  hante  not  been  ufed  and  accuf-^ 
tomed  to  banje  and  enjoy  ^  and /fill  of  right  ought  not  to  have,  and  enjoy  ^ 
the  faid  ancient  liberty  and  privilege,  that  is  to  fay,  that  the  faid  citizens 
of  the  faid  city,  and  all  their  goods,  ihould  be  quit  and  free,  of  and 
from  all  toll,  pafTage,  and  lafage,  and  other  cuftoms  throughout  the 
nvbole  kingdom  of  England,  and  the  ports  of  the  Lord  the  King  (ex« 
cept  only  his  due  and  ancient  cuftom  and  prifes  of  wines)  as  the  faid 
mayor,  commonalty  and  citizens,  have  in  their  faid  declaration  above 
alleged ;    and  of  this  they  the  faid  mayor  and  burgeifes  put  themielves 
upon  the  country,  &c.  and  the  faid  mayor  and  burgefles,  for  further 
plea  in  this  behalf,  by  leave  of  the  court  here,  for  this  purpofe  firft  had 
and  obtained,  according  to  the  form  of  the  ftatute  in  fuch  cafe  made 
and  provided,  fay,  that  the  faid  OJbert  Denton,  James  Denton,  Thomas 
Carr,  Thomas  Turner,  and  Samuel  Baker  are  not  citizens  of  the  faid 
city  of  London,  as  the  faid  mayor,  commonalty  and  citizens,  have . 
above  in  their  declaration  alleged,  and  of  this  they,  the  faid  mayor  and 
byrgeffes,  put  themfelves  upon  the  country,  &c. 
On  thefe  pleas  iflues  were  joined. 

Q  3  why 
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why  they  would  not  or  could  not  obey  the  command ;  and^ 
therefore  admitted  of  a  return.' 

The  pluriesy  after  repeating  the  command  in  the  alter- 
native in  the  fame  manner  as  the  alias^  proceeded  to  allege 
that  the  parties^  to  whbm  it  was  dire^dy  flighting  the 
commands  of  the  King,  had  negleded  hitherto  to  permit 
the  citizens  to  be  quit  of  toll,  or  to  iigiiify  the  caufe  why 
they  had  not  done  fo  \  it  therefore  again  commanded  them  to 
permit  the  citizens  to  enjoy  the  exemption,  or  to  be  before 
the  juftices  of  the  bench,  at  Weftminfter,  on  the  morrow* 
of  All  Souls,  to  ihew  wherefore  they  had  contemned  to  exe- 
cute the  commands  fo  often  dire^ed  to  them,'  and  to  have 
the  writ  there  at  the  fame  time. 

On  the  17th  of  November,  a  rule  was  granted  to  fhew 
caufe  why  the  writ  fhould  not  be  quaihed,  and  all  the  pro- 
ceedings on  it  ftayed ;  chiefly  on  the  ground  that  it  was 
merely  a  prohibitory  writ  iffuing  from  the  crown  to  its 
bailiffs,  to  whom,  or  to  the  coUedtors  of  the  toll,  it  ought  to 
be  directed  y  that  it  was  returnable  in  chancery  and  not  in 
the  court  of  common  pleas ;   and  that  it  was  not  calculated 
to  bring  the  queftion  of  right  between  the  parties  fairly  to 
ifTue  on  the  record.    That  it  is  not  returnable  in  the  court 
of  common  pleas  is  cxprefsly  contrary  to  the  authority  of 
Fitzberbert,  who  fays  exprefsly  '*  that  the  pluries  is  re- 
turnable in  the  King's  Bench,  or  Common  Pleas,  at  the  will 
of  him  who  would  have  it'*  {a)  5  and  that  it  was  a  remedial 
writ,  on  which  the  parties  might  plead  to  ifTue,  Lord 
Loughborough  declared  to  be  the  opinion  of  the  court,  on 
the  authority  of  Madox's  FirmaBurgi  (i). 

After 

(fl)  F.  N.  B.  4*7,  A. 

{b)  C.  7,  f.  10.  "  In  the  aid  year  Ed,  ift,  the  citizens  ©f  Lincoln* 
by  the  name  of  Rogerus  Beaufouy  Adam  HokerelU  et  alii  ci^es^  brought 
auaftion  in  the  exchequer  vi^^in^  Gilbert  dc  CauHt,  Lord  of  the  town 

of 


OF   CORPORATIONS.  ^99 

After  feveral  proceedings  to  compel  an  appearance, 
the'defendants  at  length  appeared,  and  a  declaration  WM 
delivered.    It  recited  that  among  other  liberties,  free  cuf- 


toms. 


of  Barton  in  Lineolnfliire,  and  his  bailiff,  of  that  town,  for  takmg  toU 
of  the  faid  citizens  coming  with  their  merchandiees  to  the  town  ot 
Barton.    The  parties  plead  to  Iffue."    Thus  far  the  text  5   and  in  the 
note  he  recite's  the  following  record.      Lincolnfoira ;   Gdbertus Je 
Gaunt,  Henricus  Gafcritet  HugoDorilot  Ballivi  de  Barton  attach.- 
antur  ad  .^pondendum  Regi  et  Rogero  Beaufou.  Adx  Hokerell  et  ak. 
clvibus  civitatis  Lincolni«.  dehoc.  <,uodcun>p«edia»  eves  per  carta* 
progenltorum  Regum  Angli«  deTheolonio  pr*ftando  femper  haaenu. 
infra  regnum  Angli.  Uberi  et  qukti  extiterint  «  quieti  effe  de^nt  « 
fuperhoc  nrsefatis  Gilberto,  Henrico  etHugom  Ballms  v.U»  de  Barton, 
qui  in  eidem  viUa  hujufmodi  theolonium  ab  eifdem  civibus  «.geba^t. 
per  b«ve  regis  de  magno  figiUo  mandatum  fuiffet.  quod  h,^^ufmod,  de- 
mand, quam  fecerunt  prxdiftls  civibus  occaCone  pned.a.  *eok.nu  fu. 
"L!«nt.  nif.  habitofuperhoc  allquojure  fpeciall  per  quod  abe.f^ 
dvlbus  theolonium  habere  debuiffent.  Et  fi  aUquam  h^ufmod.  f^.^- 
tatem  habuiffent  coram  Rege  iUam  detuliffent  et  oftendJTent  c«us  ^. 
bus  praeteritis.  ad  «ciplendum  Inde  quod  fecundum  legem  et  confuetu- 
dZ"  eni  Angli*  effettermma«du«.iidem  Gilbe«us  et  aluhujuf- 
IdTma-ndatum'Regis  par,!  pendentes  id  ^^^^'^.^^'-Tfj;^;; 
tos  cives  a  tempore  prasdiftl  mandati  Regis  eis  duefe  majmbm  d*fir,c^ 
l:ZlraJ.erL  et  in,uieta..unt  occ^ione  fupradifta,  m  con- 
UturRegismanifeftum.etdamnumprxd.aorumamm..^^^^^^ 
ET  prsediaus  GUbertu,  yenit  et  dicit  pro  fe  quod  .pfe  et  ««ceffores 
f«  a  tempore  quo  non  extat  memoria,  femper  ufi  funt  hucufque  cape« 
Aem  pnediais  civibus  et  aliis  hominibus^  vementibus  cum 
*:;inils  perVdiaan.  viUam  de  Barto«.etc,uod^Uum  breve  ^ 
prohlbitione  fuper  exaaione  pr»diai  theolonu  fib.  vemt.    Petit  quod 

Tp^l^iai  Henricus  et  Hugo  venlunt,  et  dicunt  pro  fe  quod^cep.- 
runt  theolonium  depnediaU  civibus  et  aliis  --^^^^^J^^^;^ 
~r  prxdiaatn  viUam  de  Barton  prout  decet  juxta  hbertat^  pr«d^ 
•  G^lS  Domini  fui.  Et  quoad  breve  Regis  de.prohib^one.  dicunt  jj- 
SquodnuU«m«aebrcveei.ve»it.ethocpetv,»tq«odm4««tur.  Po^ 
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toms  and  privileges,  from  time  immemorial  ufed  and  en^ 
joyed  by  the  citizens  of  London,  they  bad  immemorially 
bten  accuftonud  to  havi  and  enjoy ^  andjiill  of  right  ought  to 
have  and  enjoy  a  certain  ancient  liberty  and  privilege^  that  is 
to  fay,  that  the  citizens  of  the  Jaid  city^  and  all  their  goodsy 
fiould  be  quit  and  free  of  tolly  and  other  duties  particularly 
fpeciiied;  which  liberties  and  privileges  had  been  con- 
firmed by  feveral  a£ls  of  parliament:  it  then  recited  that 
the  King  by  his  certain  writ  had  commanded  the  mayor 
and  burgefles  of  Lynn  to  permit  the  citizens  to  be  quit  of 
yielding  toll  and  the  other  duties,  or  on  a  certain  day> 
now  pafledjr  to  fignify  to  him  caufe,  wherefore  they  had 
not  executed  his  commands  for  that  purpofe  before  then 
dire(S^ed  to  them :  it  then  alleged  tliat,  notwithftanding 
this,  they  had  not  fignified  to  him  as  by  the  writ  was  com- 
manded ;  and  that  they  had  fince  the  time  when  the  wjit 
was  direfted  to  them,  fpetifying  the  day,  difquieted  the  faid 
citizens  on  the  occafion  aforefaid,  and  had  required  of  cer- 
tain perfons  whofe  names  were  mentioned^  citizens  of  the 
faid  city,  and  other  citizens  of  the  faid  city,  toll  and  the 
other  duties  within  the  borough  and  its  port. 

tea  habent  diem  ufque  a  die  fan£lae  trinitatid  in  15  dies  prece  partiuin. 
Ad  quem  diem  partes  praedifls  venerunt.  Et  praediftus  Gilbertus 
bene  advocat  pi-aedi^lam  diftri6kionem,  quia  dicit  quod  ipfe  et  an- 
teceflbres  fui  a  tempore  quo  non  cxtat  memoria  femper  ufi  funt  theo- 
lonium  cape^e  de  hominibus  Lincolnie  et  aliis  ibidein  venientibus  cum 
mercimohiis. 

Et  fuperhoc  venit  Nicholaus  de  Warrewico  qui  fequitur  pro  rege, 
et  dicit  quod  praediftum  manerium  eft  Regis  in  dominico  et  in  fervitios 
et  petit  quod  in  nullo  fuper  praemiffis  procedatur  ad  judicium^  quod  in 
pofterum  poflit  verti  in  praejudicium  regis.  Ideo  datus  eft  partibus 
praediflis  dies  in  craftino  animarum.  Et  praeceptum  eft  Vicecomiti 
ut  prius,  &c.  et  int^im  loquendum  eft  cum  domino  rege.  Ad  quem 
diem  praediaus  Gilbertus  non  venit.  Ideo  diftringatur,  &c.  in  oftabis 
Purificationis.    PUuitacoramBaronibuszz  Ed.  xRot^zz^a. 

The 
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TiiE  defendants  pleaded,  firft,  that  the  citizens  of  the 
city  of  London  had  not  been  immemorially  intitled  to  the 
exemption  claimed  j  and  fecondly,  that  the  perfons  named 
in  the  declaration  were  not  citizens  of  the  city  of  London  j 
and  iiTue  was  joined  on  thefe  pleas. 

The  cafe  was  tried  at  bar  in  Eafter  term,  1769 ;  and  on 
the  part  of  the  plaintiffs,  it  was  proved,  that  the  perfons 
named  in  the  declaration  were  citizens  and  freemen  of 
London^  and  that' they  had  obtained  their  freedom  by  pur- 
chafe  ;  but  it  appeared  that  they  were  not  reftdent  in  Lon* 
don,  but  were  inhabitants  of  Lynn*  The  claim  of  ex- 
emption was  proved  by  feveral  charters  and  other  docu- 
ments :  it  was  alfo  proved  by  parol  evidence,  that  non- 
refident  freemen  of  London  had  been  nominated  to  the 
office  of  (herifF,  that  they  had  paid  the  fine  for  not  ferving 
it,  that  they  had  been  aldermen,  and  that  they  had  a  right 
to  vote  in  the  eledion  of  members  of  parliament  for  the 
city.  It  was  alfo  proved,  that  they  were  exempted  at 
Exeter  from  the  payment  of  tolls  and  port  duties  \  at 
which  place  an  aflion  had  been  brought  by  the  corporation 
againft  a  freeman  of  London  there  reiident,  to  compel  fuch 
payment,  but  the  record  being  withdrawn,  the  defendant 
obtained  judgment  as  in  cafe  of  a  nonfuit,  and  after- 
wards himfelf  brought  an  adion  againft  the  corporation, 
for  taking  his  goods  on  the  fame  account,  in  which  the 
corporation  fuffered  judgment  by  de&ult.  It  was  proved 
by  parol  evidence,  that  the  fame  exemption  was  allowed 
at  Plympton  Fair,  Exmouth,  Briftol,  Newcaftle,  Dart- 
mouth, and  other  ports,  to  freemen  of  London,  reiident 
at  thofe  places.  From  the  teftimony  of  one  of  the  wit- 
nefles  it  appeared,  that  a  non-refident  freeman  of  London, 
being  in  partnerlhip  with  a  non-freeman,  and  having  a 
certain  fhare  in  the  trade,  his  fhare  was  exempted  from 

the 
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the  payment  of  port  duties  at  Dartmouth ;  but  that  thofe 
duties  were  paid  by  the  non-fr(eman  partner  for  his  fhare. 

On  the  part  of  the  defendants,  the  title  to  the  duty  of 
Iqflage  was  deduced  from  Henry  de  Hammell,  in  whofe 
family  it  had  been  the  fubjedl  of  family  fettlement  fo  early 
as  the  reign  of  Henry  the  third,  down  to  the  time  of  Henry 
the  eighth,  in  whom  it  was  veiled  by  a  private  aft  of  par- 
liament, and  who,  in  the  29th  year  of  his  reign,  had 
granted  it  to  the  corporation  of  Lynn,  in  whom  it  had  con- 
tinued to  the  prefent  time. 

Lord  Loughborough,  having  fummed  up  the  evidence, 
obferved  to  the  jury,  that  as  on  the  part  of  the  defendants, 
the  right  to  the  duty  of  laftage  had  been  traced  up  to  the 
femily  of  de  Hammell,  early  in  the  reign  of  Henry  the 
third,  and  was  at  that  time  fo  eftabliihed  in  them  as  to  be 
the  fubjeft  of  a  family  fettlement,  it  was  foir  to  prefume, 
that  it  was  vefted  in  them  before  the  time  of  legal  memory. 
But  allowing  that  prefumption,  the  general  right  of  the 
corporation  oi  Lynn  did  not  deftroy  the  particular  exemp- 
tion proved  by  the  city  of  London,  as  it  had  not  been 
(hewn  that  the  citizens  of  London  ever  in  faft  paid  the 
duty  at  Lynn,  The  two  rights,  therefore,  not  being  in- 
confiftent,  might  exift  together ;  the  corporation  of  Lynn 
might  have  the  fame  right  to  laftage  as  the  de  Hammells 
had  enjoyed,  but  that  right  might  be  with  an  exception  in 
favour  of  the  citizens  of  London ;  which  exception  had 
been  clearly  proved  on  the  part  of  the  plaintiffs,  and  not 
contradicted  by  the  defendants. 

His  lordihip  obferved  further,  that  the  other  part  of  the 
cafe  was  refolved  into  a  queftion,  whether  the  perfons 
mentioned,  in  the  record,  not  being  rejident  citizens  of 
London,  but  in  faft-  refiding  at  Lynn,  and  having  lately 
purchafed  their  freedom  for  the  exprefs  purpofe  of  i>eing 

exempt 
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exempt  from    laftage  at  the  port  of  Lynn,  were  intitled 
to  the  privilege   they  claimed?    As    to  this,   he  ftated^ 
that  the  counfel  had  infifted  ftrongly  on  a  parliamentary 
declaration  in  the  reign  of  Henry  the  fourth,  that  the  free- 
men of  London  muft  be  there  refident  to  intitle  them  to 
an  exemption  from  prifage  of  wines,  but  that  refidence  in 
London  was   not  neceflary   with  refpeft  to  other  fran- 
chifes  :  this,  he  faid,  was  of  confiderable  weight ;  and  as 
the  non-refident  freemen  were  liable  to  ferve  offices,  and 
bear  other  burthens  in  confequence  of  their  freedom,  there 
feemedto  be  no  reafon  why  they  fliould  be  deprived  of  the 
beneficial  rights  of  that  freedom ;  or  why  the  term  citizens 
cf  London  or  men  of  London  fhould  be  confined  to  fuch 
citizens  or  men  as  were  refident  in  London,  as  had  been 
contended  in  favour  of  the  defendants ;  that  in  point  of 
fadl,  this  diftindlion  was  not  made  at  Briftol,  Newcaftle, 
or  other  places ;  that  the  point  was  given  up  by  the  city  of 
Exeter,  the  only  place  where  it  had  been  contefted,  and 
the  defendant,  a  non-refident  citizen  of  London,  left  in 
the  enjoyment  of  his  right. 

On  the  whole,  he  faid,  he  faw  no  reafon  to  fay,  if  the 
jury  thought  upon  the  evidence,  that  the  right  claimed  by 
the  citizens  of  London,  and  which  had  been  proved  to  be 
enjoyed  by  thofe  who  were  non-refident,  was  the  fame 
right  which  the  plaintifFs  had  made  out  in  evidence,  that 
there  was  any  legal  ground,  which  by  a  legal  conclu- 
fion,  could  deprive  them  of  that  right. 

The  jury  found  a  verdift  for  the  plaintifFs  on  both 
iffues,  and  is.  damages  (j),  on  which  verdift  the  court 
gave  judgment,  ^  That  the  citizens  of  the  faid  city,  and 
all  their  goods,  be  quit  of  yielding  fuch  toll,  paflage^  laft- 
age, and  other  cuftoms  as  aforefaid,  of  their  goods  and 

{a)  X  H.  Blackftone's  Rep.  C.  B.  216. 

things 
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things  in  the  faid  borough  and  port  thereof;  and  the  (aid 
mayor  and  burgeffes  of  the  faid  borough,  in  mercy,  &c,'*(tf) 
on  which  the  defendants  removed  the  record  into  the  court 
of  King's  Bench  by  writ  of  error. 

On  bdndf  of  the  plaintiffs  in  error  four  objections  were 
taken  to  thefe  proceedings,  i.  That  the  writ  was  only  a 
prohibitory  and  not  a  remedial  writ,  on  which  the  parties 
could  plead,  t.  That,  even  if  this  were  a  writ  on  which 
the  plaintiff's  qould  count,  yet  they  had  not  ftated  any 
injury  on  the  record,  for  which  the  law  could  give  redrefs. 
.  3.  That  at  all  events  the  adion  (hould  have  been  brought 
by  the  party  grieved,  and  not  by  the  corporation  at  large, 
and,  4.  That  the  count  ought  to  have  ftated,  by  citizens  of 
what  defcription  the  exemption  was  claimed ;  for  that  all 
the  citizens,  whether  refident  or  not^  could  not  be  intitled 
to  the  exemption. 

In  fupport  of  the  firft  obje^ion,  it  was  obferved,  that 
Fitzherberc,  treating  of  this  writ,  feemed  to  have  confidered 
it  as  merely  prohibitory,  for  that  the  example  he  gave  was 
that  of  a  mere  command  by  the  King  to  his  bailiffs  {b)  \ 
and  that,  commenting  on  it,  he  faid,  ^'  and  upon  that  he 
may  have  an  alias^  a  pluries^  and  an  attachment  >"  that 
rfierefore  the  only  confequence  of  not  obeying  the  pluries 
was  that  an  attachment  might  iflue  againft  the  party  to 
whom  the  writ  was  direfted,  for  his  contempt ;  but  that , 
no  further  proceedings  could  be  had  on  it:  that  Finch  alfo 
confidered  this  as  a  prohibitory  writ ;  for  that  he  gave  it  as 
one  of  the  inftances  of  "  certain  fpecial  writs  wherein  no 
proccfs  lieth"  (c)  j  and  that  after  having  enumerated  the 
common  adlions,  he  faid,  ^'  befide  which,  there  be  certain 

{a)  4  Term.  Rep.  131. 

{b)  Rex  Ballivis  fuis  dc  J.  falutcm.    F,  N.  B.  ^^7^  A. 

(r)  Finch,  490,  506, 

other 
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Other  originals  out  of  chancery,  which  are,  a$  it  were, 
fpecial  anomalies  and  exceptions  from  the  former,  being 
not  dedudlory  to  bring  any  matter  into  plea  or  folemn 
zQloriy  but  only  commendatory  or  prohibitory  to  do  fome- 
thing  or  to  leave  fomething  undone ;  and  therefore  no  pro^ 
cejs  at  all  lieth  in  thefe  writs j  but  only  an  attachment  upon  a 
iontempty    for  not  executing  or  obeying  them.'*     That 
Lord  Ch.  B.  Comyns  too,  treating  of  the  remedies  which 
a  party  has  who  is  exempted  from  paying  toll,   fays, 
"  there  are  two  remedies  (^ ),  firft  by  writ  de  ejfendo  quietum 
de'theolonioj  if  he  whq  ought  to  be  quit  of  toll  be  charged. 
Secondly,  by  a^ion  if  the  toll  be  taken ;"  that  he  therefore 
diftinguiftied  between  the  cafes  of  demanding  and  taking 
toll ;  and  W4S  of  opinion,  that  in  the  latter  only  could  an 
a£tion  be  maintained :  and  that  Fitzherbert,  in  his  com- 
ments on  the  writ  of  monjlraverunty  which  was  framed  for 
the  benefit  of  tenants  in  ancient  demefne  {b)y  fays,  **  the 
plaintiffs  may  count  and  recover  damages,*'  but  that  in  his 
comment  on  the  writ  in  queflion,  he  faid  nothing  pn  the 
pleadings  on  it ;  befide  this,  it  was  obferved  that  this  count 
was  on  the  pluriesj  and  not  on  the  attachment ;  and  that 
even  in  monjlraverunty  the  count  muft  be  on  the  attach- 
ment. 

In  anfwer  to  this  objeftion,  it  was  contended  on  behalf 
of  the  defendants  in  error,  that  it  appeared  from  the  pre- 
cedents of  proceedings  on  this  writ,  as  well  as.  from  ana- 
logy to  other  cafes  of  a  fimilar  nature,  that  this  was  a  r/- 
midial  writ  on  which  an  aSion  might  be  maintained ;  that 
in  the  regifter  (r),  the  writ,  the  alias,  pluries,  and  attach- 
ment, are  fet  out  at  length ;  and  that  the  latter  began  as 


{a)  Com.  Dig.  Tit.  Toll.  H,  1,2. 
(0  R^g»  Brev.  Grig,  518  b. 


(^)F.N.B,i6a, 
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the  writ  in  trcfpafs  (a) :  that  in  Ryley  (b)  the  proceedings 
on  this  writ  were  ftated,  where  an  iflue  was  directed  on 
the  a^lion  commenced  on  it :  that  there  was  alfo  anothei- 
inftance  in  Madox's  Firma  Burgi  (c)  of  an  aiSion  which 
was  fupported  on  this  writ }  that  that  was  indeed  a  qui  tarn 
aftion,  but  that  it  fliewed  that  this  was  the  fubjeft  of  fame 
adlion,  and  furniihed  a  fufficient  anfwer  to  this  objeftion : 
as  to  the  obfervation  that  this  count  was  drawn  on  the 
pluries  and  not  on  the  attachment,  it  was  not  warranted  by 
the  terms  of  the  recordj  on  which  neither  the  pluries  nor  the 
attachment  was  fet  forth,  and  that  therefore  all  that  CouW 
be  concluded  firom  this,  was  that  there  was  no  original  writ< 
the  want  of  which|  however,  was  cured  by  i8  EI.  c.  14. 

Mr.  Juftice  Grofe,  in  delivering  his  opinion,  faid,  that 
as  to  this  objedion,  he  thought  there  was  a  ftrong  analogy 
between  this  writ  and  that  of  monjlraverunt ;  that  the  latter 
was  brought  by  the  tenants  in  ancient  demefne,  in  order 
amongft  other  things  to  be  quit  of  toll,  and  that  jt  only 
took  its  name  from  one  of  the  Latin  words  ufed  in  the  be- 
ginning of  it :  that  Finch  indeed  confidered  this  only  as  a 
prohibitory  writ  5  but  that  in  this  he  differed  from  him, 
and  confidered  it  as  remedial  as  well  as  prohibitory :  that 
in  the  firft  inftance  it  was  to  prohibit  the  party  to  take  the 
toll  from  thofe  who  claimed  the  exemption  i  and  that  on 
that  prohibition  not  being  attended  to  came  the  attach- 
ment, which  was  the  remedial  part  of  the  writ,  under 
which  thofe  who  had  fuffered  by  the  difobedience  of  the 
former  writ  might  recover  damages. 

In  fupport  of  the  fecond  objection  it  was  obferved,  that 
the  only  matter  alleged  as  a  grievance  was  that  the  de* 
fendantSj  in  the  court  below,  requiredy  not  that  they  took 

{«)  Si  fccciit  te  fecurunn,  &c.  tunc  pone,  &c. 

{b)  Ryl.  Plac.  Pail.  13.  (r)  Vid.  ante,  page  19S,  etc. 

the 
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the  toll  from  the  plaintiffs  j  but  it  was  contended  that  this 
was  not  a  damage  for  which  the  law  would  give  an  a6lion^ 
and  thatanadual  injury  muft  be  ftatcdj  but  that  if  ary 
adion  could  be  maintained  in  this  cafe,  it  muft  hc^^qui  tarn^ 
and  the  complaint  laid  to  the  contempt  of  the  King  and  the 
damage  of  the  plaintiffs* 

To  this  it  was  anfwered,  that  it  was  not  ncceffary  that 
the  plaintiffs  fhould  have  received  an  a£tual  injury  tointitle 
themfelves  to  this  aftion  j  that  in  the  precedent  in  the  re* 
gifter,  no  diftrefs  was  ftated  either  in  the  writ  de  theolmi9 
or  in  the  attachments  upon  it  [a)*  There  were  feveral 
other  writs  of  the  fame  nature  with  this,  on  which  adtions 
might  be  maintained ;  One  of  which  was  that  of  monjira^ 
^erunt ;  between  which  and  the  prefent  there  was  no  dif- 

{a)  It  is  true  that  In  the  attachment  as  given  in  the  regifter  Ao  dif- 
trefs is  ftated,  but  there  appears  to  be  fome  def'efl  or  omifTion  in  it.— It 
runsthuis.  Si  fecerit,  &c.  tunc  pone,  &c.  B.  et  C.  ballivos  civltatis 
noftrae  Leyceftriae,  quod  fnit  coram  nobis  tali  die,  ubicunque,  &c« 
oftenfuri  quare  cum  per  chartam  noftram,  &c.  burgenfes,  &c.  in  perpe-- 
tuum  eflent  quieti  de  theolonio  per  totum  regnum  noftrum,  &c.  et 
poteftatem  noftram  per  quod  elfdcm  ballivis  praeceperimusy  quod  ipfos 
burgenfes  de  theolonio  eis  in  civitate  prsedif^a  praeftando  quietos  eiTe 
permitterent  juxta  tenorem  "cartas  noftrae  praediftas,  vel  caufain  nobis 
fignificarent  quare  mandatis  noftris  alias  eis  inde  dire£lis  minimepani^ 
enint :  iidem  ballivi  fpretis  mandatis  noftris  praediftis,  ipfos  burgenfes 
de  theolonio  eis  in  civitate  noftra  praedi6la  praeftando,  quietos  efle  per-* 
mittere,  vel  caufam  quare  id  facere  minime  deberent,  nobis  fignificare 
ha6lrnus'  non  curaverunt,  in  noftri  et  mandatorum  noftrorum  pras- 
dtflorum  contemptum  manifeihim  et  ipjiui  A»  damnum  non  modicum 
et  gravamen »— -Here  a  damage  is  alleged  to  a  particular  pcrfon  in  the 
end  of  the  writ,  without  any  mention  having  been  made  of  him  before, 
though  a  relative  be  coupled  with  the  name  ;  which  implies  that  he  muft 
have  been  introduced  in  fome  preceding  part.— I  am  from  hence  in* 
dined  to  think  that  the  writ  is  inaccurately  given,  and  that  there  muft» 
in  the  perfeft  form  of  it,  have  been  an  allegation  of  fome  fpecial 
damage  done  to  A*  which  could  be  no  other  than  a  d^rejs*, 

ferencc : 
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ference :  that  they  refembled  each  other  fo  ftrongly,  that 
when  the  writ  de  theolonio  was  fucd  by  the  tenants  in 
ancient  demefiie,  it  was  exa£Hy  like  the  monftraverunt, 
and  that  Fitzherbert  {a)  fpoke  of  them  both  together : 
that  neither  the  writ  de  theolonio  nor  the  monjlraverunt  was 
diredted  to  the  (heriiF;  there  was  an  attachment  in  both, 
and  it  was  admitted  by  the  paflage  from  Fitzherbert  (^), 
that  in  monjlraverunt  the  parties  might  plead  to  iiTue,  and 
in  2  Inft.  (f ),  there  was  a  precedent  of  a  judgment  on  that 
writ :  the  attachment  on  both  was  not  for  a  contempt,  but 
was  procefs  to  bring  the  parties  into  court,  and  having  had 
that  efFecSi:,  it  had  anfwcreci  the  purpofe  for  which  it  was 
profecuted,  and  needed  not  to  appear  upon  the  record :  that 
what  was  faid  by  Lord  Ch.  B.  Comyns  was  by  no  means 
concluAve  that  fuch  an  a£Hon  as  the  prefent  cannot  be 
maintained ;  it  did  not  follow  that  becaufe  he  fays  an  aAion 
may  be  maintained  for  taking  toll^  no  a<Slion  lies  for  de^ 
manding  it ;  that  even  if  fuch  were  his  opinion,  it  could 
.not  be  fupported  in  oppofition  to  the  records  ftated  in 
Madox,  Ryley,  and  2  Inft.    That  Lord  Coke  (rf),  com- 
menting on  the  writ  of  mejne^  fays,  '^  there  be  fix  writs  in 
the  law,  that  may  be  maintained  quia  timet^  before  any 
moleftation,  diftrefs,  or  impleading;    i.  A  writ  of  mefne 
before  hebediftrained  ;  2.  'warrantia  charta^  before  he  be 
impleaded  i  3.  a  monjlraverunt^  before  any  diftrefs  or  vex- 
ation, &c.  4.  an  audita  querela^  before  any  execution  fued ; 
5.  a  curia  cUudenda^  before  any  default  of  inclofure ;  6* 
a  ne  injujle  vexes^  before  any  diftrefs  or  moleftation; 
and  thefe  be  calUd  brevia  anticipantia^  writs  of  preven- 
tion.**   And  that  afterwards  he  proceeds  thus ;  "  It  is  to 
be  known  that  there  be  two  fevefal   judgments    in   a 

(tf)  F.  N.  B.  228  A.        (0  Id.  16  A.        (f)  a  Inft.  654,  5. 
{d)  Co.  Lit.  100  a. 

writ 
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writ  of  mefne^  one  at  common  law,   the  other  by  the 
ftatute  Weftm.  a.  c.  9.    At  the  common  law  he  (hall  have 
judgment  to  recover  his  acquittal  \  and  if.  he  he  diftrained 
or  damnified^   his  damages  and  cofts  j"  fo  that  if  he  fued 
before  diftrefs,  he  might  have  judgment  to  be  quit  j  if  a 
diftrefs  were  taken,  he  might  alfo  recover  damages.    The 
writs  de  theolonioy  monftraverunt,  ne  injujle  vexes^  and  that 
de  warrantia  charts,  were  all  analogous ;  they  might  be 
fued  out  merely  for  the  purpofe  of  bringing  the  queftion 
of  right  into  difpute,  without  regard  to  any  a£lual  injury 
to  the  parties  fuing.    Fitzherbert,  it  was  obferved,  in  his 
comments  on  the  writ  de  warrantia  charta  (tf ),  faid,  '^  a  man 
may  fue  forth  this  writ  before  he  is  impleaded  in  any  ac- 
tion, but  yet  the  writ  doth  fuppofe  that  he  is  impleaded : 
and  if  the  defendant  appear  and  fay  that  he  is  not  impleaded^ 
by  that  plea  he  confefTeth  the  warranty,  and  the  plaintiff 
fhall  have  judgment  to  recover  his  warranty."    The  truth 
or  falfehood,  therefore,  of  the  allegation  that  the  party  li 
impleaded,  was  to  totally  immaterial,   that  the  plaintiff 
might  have  Judgment  to  recover  his  warranty,  though  he 
were  not  impleaded.    It  was  the  fame  in  a  writ  of  mefne  ; 
Fitzherbert  faid  (i),  "  and  if  a  man  bring  a  writ  of  mefne 
where  he  is  not  diftrained,  yet  the  writ  is  maintainable ; 
but  then  he  (hall  not  recover  damages,    for  the  writ  is 
brought  only  to  recover  the  acquittal -^^^  tii2Lt  in  mon/lrave-- 
runi^  though  only  thofe  who  are  injured  recover  damages, 
yet  the  other  tenants  may  recover  a  judgment  of  ac- 
quittal {c).    From  all  thefe  authorities,  it  was  contended^ 
the  principle  was  clear  that  thefe  feveral  writs  might  be 
fued  out  quia  timet^  before  any  a£bual  injury  was  done,  on 
which  proceedings  might  be  had;  and  the  party  corn- 
er) F.N.B,i34.T.  {b)  Id.  136  E. 
(r)  Id,  z6  B.  but  thti  does  not  exprtfsly  appear. 
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plaining  might  recover  a  judgment ««  the  right  claimed^ 
thougb  before  diftrefs  he  could  not  recover  damages.  In 
the  proceedings  on  the  writs  of  mejhe  and  warrantia  char-- 
tay  the  party  alleged  his  being  diftrained  or  impleaded ; 
yet  the  allegation  was  mere  form,  and  the  want  of  it  cured 
^y  a  verdi£t«  In  the  prefent  cafe,  the  queftion  of  right  as 
to  the  exemption  claimed,  was  the  only  fubftantial  quef- 
tion which  might  be  difpofed  of,  though  the  queftion  of 
form  did  not  arife:  in  the  precedent  cited  from  2  Inft. 
there  was  a  feparate  judgment  to  be  quit  of  toll,  uncon- 
nedled  with  the  fa£t  of  demanding  or  taking  it :  the  judg- 
ment in  Ryley  alfo  (hewed,  that  it  was  not  neceflary  that 

^  a  diftrefs  ftiould  afhially  have  been  taken ;  for  at  the  cpn- 
clufion  of  it  the  court  ordered  the  diftrefs  to  be  returned, 
if  any  had  been  taken -y  and  the  fame  hypothetical  judgment 
was  given  in  other  cafes.  In  that  judgment  no  damages 
were  given,  which  ihewed  that  the  a£tion  did  not  proceed 
on  the  ground  of  an  adiual  injury  having  been  fuftained. 

In  reply,  it  was  faid,  that  the  precedents  cited  rather 
confirmed  than  anfwered  this  objefiion;  for  they  all 
sieged  an  a£tual  injury  done  to  the  party  complaining, 
and  proceeded  on  th«  ground  of  a  diftrefs.  In  that  in 
Ryley  it  was  exprefsly  ftated,  that  the  defendants  diftrained 
the  abbot  and  his  men;  this  then  was  only  an  a£):ion  of 
trefpafs  for  taking  toll ;  the  cafe  in  Madox  was  open  to  the 
fame  anfwer  [a) ;  in  the  text  he  gives  an  account  of  an 
adlion  brought  in  22  Ed.  i.  for  taking  toll;  in  which  he  is 

'  warranted  by  the  copy  of  the  judgment  which  is  inferted 
in  the  notes :  the  record  cited  from  2  Inft.  was  alfo  in  the 
cafe  of  a  diftrefs :  the  paftage  from  Co.  Lit.  did  not  prove 
that  the  party  may  count  on  the  prohibitory  writs  there 
enumerated,  before  he  has  fuftained  any  injury :  it  only 

{a)  Vid.  ante^  page  198,  &c» 

Ihewed, 
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fliewed,  what  need^not  be  difputed,  that  thofe  writs  of 
prohibition  may  ijfue  hehre  diftrefs;  and  the  judgment  of 
acqfuittal,  which  he  mentions  in  the  next  comment  on  the 
writ  of  mefnej  muft  be  taken  to  refer  only  to  a  cafe,  where, 
after  tiie  diftrefs,  the  tenant  fued  the  lord.  That  the  party 
could  not  count  even  in  the  cafes  mentioned  in  Co.  Lit. 
before  he  is  injured,  was  clear  from  all  the  precedents  of 
proceedings  on  thofe  writs :  the  feveral  precedents  on  the 
writ  of  me/ne  {a)y  all  alleged  a  diftrefs ;  thofe  on  the  war^- 
rantia  charta  ftated  exprefsly  that  the  party  was  implead-^ 
ed{b) ;  fo  alfo  did  that  in  Madox  on  the  writ  of  monflra^ 
verunt ',  which  writ,  Fitzherbert  fays  (r),  was  framed  for 
the  tenants  in  ancient  demefne  who  are  diftrainedy  ^'  and 
in  the  writ  of  attachment,  he  ought  or  may  n^me  all  thofe 
tenants  by  their  proper  names  which  are  diftrained  aft^ 
the  prohibition  delivered  to  the  lord."  The  precedents  on 
the  writ  ne  injufie  Vixes  alfo  ftated  the  taking  (d)  ;  all  thefe 
different  precedents,  therefore,  in  the  feveral  cafes,  fo  far 
from  proving  that  the  allegation  diat  the  p»*ty  has  a£lually 
fuftained  an  injury  is  immaterial  and  mere  form,  fhewed 
the  reafon  $  for  there  was  no  one  inftance  in  which  it  was 
omitted. 

The  judgment  of  the  court  was  given  againft  the  de- 
fendants in  error,  and  tht  plaintiffs  below,  principally  on 
this  objedlion.  It  was^  admitted,  that  for  near  five  centu* 
ries  no  fuch  proceeding  as  the  prefent  had  been  inftituted  ; 
it  did  not  appear  for  what  ufeful  purpofe  the  corporation  of 
London  had  thought  proper  to  have  recourfe  to  it  now  s 
no  reafon  could  be  fuggefted  for  it,  except  it  were  done 
with  a  view  of  preventing  a  jury  from  exercifing  their 
judgment  on  the  queftion  of  right  on  any  future  occafton. 

(a)  Raft.  Ent.  433, 434.       (b)  Id.  397  b.  398  a.  &  Co.  £ntr«  691. 
(f )  F.  N.  B.  1$  F,  (d)  Raft.  Entr.  437  b. 
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If  fuch  were  the  intention,  they  could  not  expe£t  diat  the 
inclination  of  the  court  would  be  in  their  fevour— generally 
fpeaking,theobje<El  of  the  laws,  in  civilized  countries,  was 
to  fecure  to  every  fubjed  his  rights,  and  to  afford  him  pro- 
tection when  thofe  rights  were  invaded;  and  that  principle 
was  founded  in  good  fenfe :  but  this  declaration  did  not  com- 
plain of  any  injury  having  been  done  to  any  individuals ;  it 
only  alleged  that  the  defendants  below  ^/^«///^i/ the  plain- 
tiiFs,  and  required  of  &ve  citizens  by  name,  certain  tolls,  and 
other  duties ;  arguingfrom  policy,  the  inclination  of  the  court 
muft  be  agalnft  fuch  a  proceeding  as  this ;  for  if  this  action 
could  be  maintained  againft  the  corporation  of  Lynn,  it 
mightequally  be  fupported  againft  any  individual  in  the  king- 
dom for  the  moft  minute  toll,  fuch  as  toll  in  a  market;  and  it 
frequently  happened  that  fuch  tolls  were  in  die  hands  of  per- 
fons  who  were  neither  able  nor  willing  to  difpute  fuch  a  toll 
as  the  prefent.  In  point  of  policy  therefore,  it  was  to  be  wilhed 
that  a  party  who  had  done  no  a£l  to  enforce  his  claim,  and  who 
would  rather  abandon  his  right  than  be  at  the  expence  of  dif- 
puting  it,  (hould  not  be  dragged  againft  his  will  into  a  court  of 
juftice,  to  agitate  fpeculative  queftions  of  right.  It  muft  there- 
fore be  conildered  whether  the  proceedings  coi4d  be  fup- 
ported by  the  precedents  which  had  been  cited  on  this  very 
writ,  or  by  arguments  drawn  from  analogy  to  other  proceed-r 
ings  of  the  fame  nature.  It  was  not  neceflary  to  go  through 
each  of  thefe,  but  the  refult  from  them  all  was,  that  they 
complained  of  a  damage  to  the  party ;  and  in  the  fubfequent 
proceedings  on  the  writ,  uniformly  ftated  what  the  nature 
of  that  damage  was :  that  Fitzherbert  fays,  in  comment- 
ing on  this  writ,  *^  and  upon  that  he  may  have  an  alias  and 
a  pluries,  and  an  attachment  againft  thofe  wh6  take  the 
toll  ;*'  and  a  complete  anfwer  was  given  to  the  arguments 
drawn  from  the  precedents,  by  the  counfel  for  the  plain- 

tiffc 
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tiffs  in  error  ;  with  refpeft  to  the  comment  of  Lord  Coke 
on  the  text  of  Littleton,  it  would  be  found  on  examination 
not  to  govern  this  cafe  :  the  text  was  confined  to  the  cafe 
of  atSlual  damage  by  diftrefs ;  it  was  thus,  ^'  and  if  he,  (the 
lord)  doth  not  acquit  him  (the  tenant),  but  fuiFereth  him 
to  be  diftrained,  &Cf  he  (hall  have  againft  |iis  lord  a  writ 
of  mefne,  and  fhall  recover  againft  him  his  damages,  &c.'' 
that  Lord  Coke  do(;s  not  comment  on  \he  fe<flion  at  large, 
but  he  comments  in  his  ufual  manner,  firft  on  one  part  of 
it,  and  then  on  another;  that  in  the  courfe  of  his  note  on 
the  writ  of  mefne,  he  enumerates  other  writs  of  preven- 
tion, of  which  the. writ  in  queftion  was  not  one :  then  hav- 
ing difmifTed  thofe  Writs,  he  takes  up  the  comment  again  on 
another  part  of  the  tcxty  which  applies  only  to  the  writ  of 
mefne,  and  what  he  fays  refpe£ting  the  judginent  of  ac-* 
quittaly  applies  only  to  that  writ :  but  the  objedtion  was 
not  to  the  writ  itfelf,  but  to  the  fubfequent  proceedings  on 
it;  and  I^ord  Coke  does  pot  fay  that  the  tenant  may  count 
on  that  writ  unlefs  damage  be  done  to  him. 

As  to  the  third  obje£lion,  the  authority  of  Fitzherbert 
was  cited,  who  fays  (^ },  ^^  the  particular  perfon  who  is 
grieved  may  fue  forth  the  writ  j"  and,  who,  commenting 
on  the  writ  de  libertatibus  allocdndis^  obferves  that  **  thofe 
writs  are  of  fevefal  forms,  and  may  be  fued  by  a  body 
corporate,  or  by  a  fingle  perfon,  as  the  cafe  fliall  hap- 
pen" (i).  Here  the  corporation  of  London  had  fued 
out  the  writ,  aqd  alleged  a  grievance  to  five  parti- 
cular perfons,  froni  whom  the  toll  was  demanded;  but 
even  if  the  corporation  might  have  fued  out  the  writ^  the 
individuals  who  were  injured  fhould  have  counted.  To 
this  it  was  anfwered,  that  the  precedents  cited  fhewed,  that 
the  adlion  need  not  be  brought  by  the  party  grieved ;  ia 

{a)  F.  N.  %.  ai8  B.  {k)  Id.  130. 
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that  in  Rylcy  it  was  not  pretended  that  the  abbot's  goods 
were  taken,  and  yet  he  brought  the  a£lion ;  it  was  laid 
ad  damnum  ipjius  et  bominum  fuorum^  and  the  judgment 
'  wasji  that  the  abbot  and  all  his  men  fhould  go  free.  So,  in 
the  precedent  in  2  Inft.  the  judgment  was  that  all  the 
tenants  of  the  manor  Ihould  be  quit  of  toll.  The  afUon 
might  be  brdught  by  thofe  in  whofe  favour  the  exemption 
was  claimed.  This  was  the  privilege  of  the  citizens  of 
London  in  their  corporate  capacity;  it  was  granted  to 
them  in  that  capacity,  though  to  be  enjoyed  by  the  indi- 
vidual members  of  it.  It  was  a  corporate  franchife,  for 
finy  injury  to  which  they,  as  a  corporation,  had  a  right  to 
complain;  and  Fitzherbert  fays,  *'all  the  corporation 
may  bring  the  writ  by  the  name  of  the  corporation"  {a)* 
and  as  to  the  argument,  that  though  the  corporation  might 
file  out  the  writ,  yet  the  individuals  who  were  grieved 
fliould  count  upon  it ;  it  was  anfwered  that  one  party  can- 
not declare  on  a  writ  fued  out  by  another :  but  to  this  it 
was  replied,  that  diis  was  not  like  the  cafe  of  one  party 
declaring  on  a  writ  fued  out  by  another ;  for  that  the  plain- 
tiff muft  count  on  the  attachment^  which  ihould  be  fued 
out  by  the,  party  grieved,  though  the  writ  of  prohibition 
might  be  fued  out  by  the  corporation  at  large. 

That  part  of  the  court  who  took  notfce  of  this  ob- 
jection (i),  delivered  their  opinions  to  this  efFedt:  that 
the  a£iion  wa^  brought  by  the  corporation  at  large,  and 
not  by  the  individuals ;  whereas  the  injury,  if  any,  muft 
have  been  fMftained  by  the  latter ;  that  the  corporation 
could  not  be  injured  as  a  corporation :  it  had  indeed  been 
urged,  that  in  mon/iraverunt  the  corporation  at  large  might 
declare;  but  how  was  that  eftablifhcd  ?  Fitzherbert,  in 
every  inftance,  except  one,  ftates  that  there  muft  be  an 

ia)  Id.  a»7  E.       (Jt)  Alhhurft  and  BuUer,  J. 
/  a£lual 
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a£laal  diftrefs  in  order  that  the  attachment  may  iJTue,  and 
that  it  muft  be  ftated  to  the  damage  of  the  pcrfons  fuing ; 
and  in  that  one  paffage  he  fays,  **  if  any  city  or  borough 
ought  to  be  quit  of  toll  for  the  merchandizes  which  they 
buy  in  another  town  or  place,  if  any  of  them  be  compelled 
to  pay  tollj  all  the  corporation  may  bring  the  writy  by  this 
name  of  their  corporation,  and  may  have  an  aliasj  and  an 
attachment  thereupon  if  need  be,  with  thefe  words  at  the 
end  of  the  writ,  et  diftri^tionem^  ft  quam  eis  ea  occafione  fi^ 
cerity  fsff"  (a).  But  even  this  fortified  the  firft  objedlion 
that  the  toll  muft  be  taken  5  and  though  he  faid  that  the 
writ  may  be  filed  out  by  all  the  corporation,  yet  he  did 
not  fay  that  they  might  all  maintain  the  adlion;  fo  that  stti 
the  pailages  might  be  reconciled.  The  attachments  fpoken 
of  by  Fitzherbert  were  of  two'  forts ;  one  was  in  the  na^ 
ture  of  a  criminal  proceeding  for  a  contempt  in  having  dif^- 
obeyed  the  King's  writ ;  and  thaf  might  be  fued  by  allAe 
corporation ;  the  other  was  to  bring  the  parties  into  court 
to  anfwer  in  an  a£lion.  And  it  was  clear  that  the  attach- 
ment which  he  mentions  in  the  laft  pafiage,  was  the  cri- 
minal attachment  for  a  contempt  s  on  which  no  fUrther 
proceedings  could  be  had. 

To  ihew  the  diftindlion  between  thefe  different  attach- 
^ments,  a  precedent  was  cited  from  Lord  Hale's  manu- 
fcripts,  which  was  to  this  efTed  (£),  ^^Ea/l.  i  Ed.  2.  Sujex. 

The 

(a)  F.  N.  B.  147  E. 

(b)  Mr.  J.  BuUer  obferved  that  this  was  an  extra£l  fr»m  a  manu^ 
fcript  of  Lord  Hale's  in  Lincoln's  Inn  Library,  containing  "  Platita 
coram  Rege,"  from  the  ift  to  the  azd  Ed.  ».  Praeceptum  fuit  ballivis 
Willielmi  de  Brewofa  de  Shoreham,  quod  ddlfterent  capere  theolo- 
nium  ab  Epifcopo  Ciceftriae  et  homlnibus  fuis,  juxta  chartam  doming 
Regis  Henriciy  proavi  regis  nunc,  per  quam  quieti'  elTe  debent  per  to- 
tumregnum  3  qui  poft  diverfa.  brevia  eis  milTa,  torn  de  probibitione 
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The  bailiffs  of  William  de  Brewoia  of  Shoreham,  were 
commanded  to  defift  from  taking  toll  of  the  bifliop  of 
Chicbefler  and  his  men,  according  to  a  charter  of  King 
Henry,  &c.  by  which  they  ought  to  be  quit  through  the 
whole  kingdom ;  who,  after  feveral  writs  fent  to  them,  as 
well  of  prohibition  as  to  anfiQer^  returned  that  no  writ  was 
ever  fent  to  them  in  the  time  of  the  prefect  King,  and  that 
they  cannpt  deliver  the  difirefs  taken  from  the  men  of  the 
iaid  bifhop,  becaufe  the  &id  William  and  his  anceftors, 
from  time  immemorial,  hitherto  were  feifc^d  of  toll  of  the 
men  of  the  faid  biihop,  and  their  pr^deceiTors,  notwithr 
ftanding  the  charter  of  King  Henry  aforefaid.  And  be^ 
cauje  the  return  afore/aid  founds  in  contempt  of  the  Lord  the 
^King,  and  to  the  damage  of  the  faid  bifhop  and  his  men 
aforefaid,  therefore  let  the  fherifF  be  commanded  to  at* 
iach  them,  &c."  This,  it  was  faid,  was  clearly  a  crimi* 
nal  attachment :  it  deferyed^  therefore,  to  be  confidered, 
whether  there  was  nqt  fomethi|ig  further,  which  fhewed 
that  that  was  not  an  aclipn,  at  leaft  by  the  perfons  grieved. 
The  perfons  grieved  were  the  bifhop  of  Chichefler  or  his 
men :  but  no  precedent  could  be  found  to  fhew  that  aU^ 
perfon's  tenants^  as  fuch,  can  fland  in  judgment  in  a  court 
of  law.  And  if  any  a£^ion  had  been  brought  in  that  cafe, 
it  mufl  haVe  been  by  the  bifhop  or  by  the  perfons  whole 
goods  were  adually  feized.    And  therefore,  though  civil 

quam  ad  rejpondendum^  retomavenint  quod  nunquam  tempore  regis 
nunc  aliquod  breve  eis  directum  fuit,  et  quod  difiri^ionem  captam  fu- 
per  homines  di£li  epifcopi  (ine  exheredatione  domini  fui  delif^erare  non 
poflunty  eo  quod  ipfe  WUlielmus  et  antecefTore^  fui,  a  tempore  quo^ 
&c.  hucufque  feifiti  fuerunt  de  theoloifio  hominum  di6li  epifcopi,  et 
prsedecefTorum  fuorum,  non  obftante  carta  domini  regis  Henrici  prae« 
di6li.  Et  quiaretornumpradiSiumfimatin  CimtefnptumAomvDA  regis, 
ft  di£li  epifcopi  tt  homtnum  fuorum  praedi£lorum  difpendium,  ideo 
praeceptum  efto  vicecomiti  quod  attachiet  cpSj  &c. 

6  proceediiigsi 
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proceedings  might  be  inftituted  on  a  writ  founded  origi* 
nally  on  the  prohibitory  writ,  yet  that  writ,  whatever  it 
be,  which  brings  the  parties  into  court,  muft  be  confidered 
as  the  original  writ  in  the  caufe  ;  it  muft  be  founded  on 
damage  a6ktally  done,  and  muft  be  fued  out  by  the  party 
a£lually  grieved;  it  was  f^ted  in  the  books  that  the  at- 
tachment, fued  out  by  the  party  grieved,  is  that  writ,  the 
foundation  on  which,  according  to  Fitzherbert,  the  plain* 
tiffs  proceed  and  count, 

« 

To  the  fourth  objedion,  it  was  anfwered,  that  in  this 
ilage  of  the  proceedings  there  was  no  foundation  for  it. 
The  defendants  in  error  claimed  this  exemption  for  all  the " 
citizens :  and  if  it.  had  appeared  on  the  trial  that  any  par- 
ticular clafs  yras  opt  int|tled  to  it,  they  muft  have  &iled  in 
proving  their  allegation :  but;  it  was  claimed  in  a  general 
unqualified  way,  extending  to  all  the  citizens ;  and  the 
verdidl  was  coextenfive  with  their  claim. 

Mr.  J.  BuLLER  faid,  that  on  this  laft  point,  he  thought 
the  court  were  bound  to  give  fome  opinion,  and  that  it 
could  not  have  efcaped  the  attention  of  the  counfel  for  the 
pity  of  Londonj  how  very  material  it  was  to  their  cafe* 
The  printed  report  of  this  cafe  referred  to  a  manufcript  of 
Lord  Hale,  publifhed  by  Mr.  jtlargrave  [a\  in  which  it  is 
faid  '*  bona  civium  muft  not  be  intended  of  every  freeman  of 
London;  but  firft  he  muft  be  z  freeman  of  London; 
fecondly,  he  muft  be  z freeman  and  inhabitant  of  London ; 
for  though  he  be  a  freeman,  yet  if  he  inhabit  out  of  Lon- 
don, he  fhall  not  be  exempted  from  prifage  even  for  the 
wines  imported  into  LondonJ**  The  anfwer  which  the 
council  for  the  defendants  in  error  had  given  to  this  qb- 
je£bion,  amounted  to  this,  that  it  was  a  queftion  of  fa6^ 
which  the  j  ury  had  determined ;  but  he  thought  it  involved 

(a)  Hargr.  Law  Tfa^Sy  128. 

in 
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in  it  a  queftion  of  law  as  well  as  of  fait.  The  objeftion 
arofeon  the  record  5  for  it  was  contended  by  the  counfel  for 
the  city,  that  the  word  citizens  includes  all  freemen,  whether 
refident  or  not:  if  it  did,  fuch  a  cuftotn  could  not  exift  in 
point  of  law  (<7).  If  fuch  a  cuftom  could  be  fupported,  it 
might  be  attended  with  the  moft  ferious  confequences ; 
fincc  it  would  be  in  the  power  of  the  city  of  London, 
which  is  one  of  the  oMeft  corporsktions  in  the  kingdom,  to 
fell  the  privileges  of  every  other  corporation  {b}. 


Where  an  a£lion  is  given  to  a  common  informer  to 
fue  for  a  penalty,  by  the  words  any  per/on  or  perfonSy  3,  cor- 
poration aggregate  cannot  fue  as  a  common  informer  (c). 


By  the  common  law  all  ecclefiaftical  perfons  are  bound 
to  keep  the  houfes  belonging  to  their  benefices  in  repair, 
and  if  they  fufFer  them  to  fall  to  decay,  they  or  their  exe- 
cutors or  adminiftrators  are  liable  to  be  called  on  by  the 
fuccellbrs  on  account  of  the  dilapidations.  In  order  to 
evade  this  duty,  it  had  become  a  frequent  pra£lice,  previ- 
ous to  the  13  EL  c.  10,  for  incumbents  to  make  "  deeds 
of  gift,  colourable  alienations,  and  other  conveyances  of 

(«)  3  Bulftr.  I.    Thomf.  Entr.  so*,    30  Ed.  3,  f.  16, and  Robin- 

fon  V.  Marflially  C.  B.  lately. 

(i)  4  Tcma  Rep,  130— 14.6. 

(f)  In  C.  B.  it  was  held  on  7  G,  2,  c.  7,  a  marginal  note  in 

Strange  jt^u 

uke 
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Hke  effe£l,  of  their  goods  and  chattels  in  their  lifetime,  in 
order,  after  their  deaths,  to  defeat  their  fucceflbrs  of  fuch 
}u&  a£f ions  znd  remedUf  as  otherwife  they  might  have  had 
againft  their  executors  or  the  adminiftrators  of  their 
goods."  To  provide  a  remedy  for  this  praftice,  it  was 
enacted  by  that  ftatute,  '^  that  if  any  archbifliop,  bifliop, 
dean,  archdeacon,  provoft,  treafurer,  chaunter,  chancellor^ 
prebendary,  or  any  other  having  any  dignity  or  office  in 
any  cathedral  or  collegiate  church ;  or  if  any  parfon,  vicar, 
or  other  incumbent  of  any  ecclefiaftical  living  whereunto 
do  belong  any  houfe  or  houfes,  or  other  buildings,  which 
by  law  or  cuftom  he  is  bpund  to  keep  and  maintain  in  re- 
paration ;  fhould  from  thenceforth  make  any  deed  or  deeds 
of  gift  or  alienation,  or  other  like  conveyances  of  hb 
moveable  goods  or  chattels,  to  the  intent  and  purpofe 
aforefaid ;  then  the  fucceilbr  and  fucceiTors  of  him  that 
fhould  make  fuch  deed,  &c.  fiiould  and  might  commence 
fuit,  and  have  fuch  remedy  in  any  court  ecclefiaftical  of  this 
realm  competent. for  the  matter  againft  him  or  them  to 
whom  fuch  deed  or  deeds,  &c.  fhould  be  fo  made,  for  the 
amendment  and  reparation  of  fo  much  of  the  faid  dilapida* 
tions  and  decays,  or  juft  recompence  for  the  fame,  as  hath 
happened  by  his^a^or  default^  in  fuch  manner  as  he  might, 
fhould  or  ought  to  have,  if  he  or  they  to  whom  fuch 
deed,  &c.  fhould  be  fo  made,  were  executor  or  executors 
of  the  teftament  and  laft  will  of  him  that  made  fuch  deed, 
&c.  or  were  adminiftrator  or  adminiftrators  of  his  goods  01: 
chattels"  {a). 

Akd  by  I4E1.C.  ii«  allfumsof  money  to  be  recovered 
for,  or  in  the  name  of  dilapidations^by  fentence^  compofition 

or 

{d)  Here  is  no  appearance  of  this  ftatute  being  temporary:  yet  it  is 
continued  as  temporary  by  the  i  Jac,  c.  25,  and  further  by  ax  J.  c.  »8, 

and 
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or  othcrwifc,  fliall,  within  two  years  after  fuch  receipt,  be 
truly  employed  upon  the  buildings  and  reparations  in 
rcfpcSt  whereof  fii^h  money  for  dilapidations  fhall  be  paid; 
on  pain  th^t  every  perfon  fo  receiving  and  not  employing 
as  aforefaid,  fhall  forfeit  double  as  much  as  fo  fliall  be  by 
him  received  and  not  employed  >  which  forfeiture  (ball  be 
to  the  ufe  of  the  Queen's  majefty,  her  heirs  and  fuc- 
ccflbrs. 

Ik  former  times,  confiderable  doubt  was  entertained 
whether  an  adion  on  the  cafe  for  dilapidations  could  be 
xpaintained  againft  ecclefiaftical  perfons  or  their  perfonal 
rrprefentati  ves  {a)» 

Sir  Simon  Degge  fays,  '^  fuits  for  dilapidations  are 
moft  properly  and  naturally  to  be  brought  in  the  ecclefi- 
ailical  counts;"  and  that  no  prohibitipn  lies ;  yet  he  fays, 
the  fucceffof  may,  if  he  will,  upon  the  caftom  pf  England, 
have  a  fpecial  a£tion  upon  the  c^fe  againft  the  dil^pidator, 
his  executors  or  adminiftrators  {b)» 

In  the  beginning  of  the  reign  of  William  and  Mary  (<], 
an  a<Slion  on  the  cafe  was  brought  by  a  parfon  for  dilapi- 
datictns  againft  his  predeceilbr,  who  had  accepted  another 
benefice^  and  left  the  houfes  out  of  repair,  fetting  forth  that 
by  th^  cuftom  of  the  realm  he  ought  to  pay  to  the  fucceffor 
fo  muci)  2^s  ihall  be  fuHtcient  to  make  the  ^ eparatipns,  an4 

and  not  further  in^JuiiUfy  (as  a  great  niany  other  ftatutes  were)  by 
16  C.  4.  "So  that,"  fays  Bum,  "  upon  the  whole  there  may  perhaps 
be  feme  doubt  whether  this  ftatutc  is  now  in  force."  But  I  apprehend 
there  can  fee  no  doubt  about  it,  as  the  other  branches  of  the  ftatutc  have 
been  hitherto  a£led  upon  as  exiJHng  law,  vid.  ante,  page  iiz,  &c. 

{a)  Per  Buller  J.  ^  Term  Rep.  637, 

{b)  Deg.  p.  1,  c.  8.     Wats  c.  39,  .  1  Bac.  Abr.  63,  cited  Bum^s 
Ecc.  Law,  tit.  Dilapidation^. 
(0  Jones  V,  Hill,  Eaft,    2  W,  and  M.  in  C.  B.    3  Lev,  168. 

that 
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that  the  repairs  amounted  to  fo  much,  which  the  defendant 
had  not  paid  j  after  verdi£l  for  the  plaintiff,  it  was  moved, 
in  arreft  of  judgment,  that  the  action  could  not  be  main* 
tained,  of  which  opinion  Chief  Juftice  Pollexfen,  who  tried 
the  caufe  at  Warwick,  had  been,  and  ftill  continued  fo  be^ 
on  the  ground  that  the  remedy  was  only  in  the  eccleJiafti* 
cal  court :  in  fupport  of  the  adtion  the  authority  of  Degge 
was  cited,  and  feveral  inftances  of  fuch  an  adion  being 
brought;  but  on  fearching  the  rolls,  no  judgment  ap- 
peared to  have  been  given  in  fome  of  them,  but  only  ver- 
did  and  feveral  continuances  entered :  one  cafe,  however, 
was  found  (a),  in  which  ji^dgement  had  been  given  for  the 
plaintiff  on  demurrer.  Notwithftanding  this,  the  court 
inclined  to  PoUexfen's  opinion:  but  the  cafe  being  in  the 
paper  to  be  argued  again,  and  Pollexfen  and  Ventris  dying 
in  the  mean  time,  it  was  argued  a  fecond  time  before 
Powell  and  Rookeby,  who  gave  judgment  for  the  plain- 
tiff. 

In  the  cafe  of  Dr.  Sand  (^),  on  an  application  for  a  pro« 
hibition  to  the  fpiritual  court  to  (lay  proceedings  there,  in 
a  fuit  for  dilapidations  againft  a  prebendary  of  Wells,  it 
appeared  that  there  were  eight  prebends,  and  eight  pre- 
bendal  houfes  belonging  to  that  church,  but  that  no  houfe 
in  certain  was  allotted  to  each  prebend,  the  bifliop  having 
the  privilege  of  affigning  to  each  what  houfe  he  chofe.  It 
was  objected  that  the  houfe  in  queftion  was  not  part  of  the 
prebend ;  but  the  court  held  that  when  the  bifhop  had 
afligned  a  houfe,  it  became  part  of  the  prebend,  and  that 

# 

the  prebendary  was  liable  to  a  fuit  for  dilapidations,  and 
therefore  refufed  the  prohibition. 

Ever  ftnce  it  was  decided  that  an  a£lion  on  the  cafe  for 
dilapidations  will  lie  in  the  cafe  of  a  parfon,  it  has  been 

(«)  Day  v.  HollingtoDy  3  Jac.  a,  C.  B.  (^)  Skin.  iix. 

ufual, 
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iifual,  in  the  declaration,  to  ftate  that  all  prebendaries^  rec- 
tors, vicars,  &c,  arc  bound  by  law  to  repair  {a) :    notwith- 
ftanding  this,  however,  it  was  very  btely  contended  (*) 
that  an  aftidn  by  a  prebendary  againft  his  predeceflbr  for 
/  dilapidations  could  not  be  maintained;  for  that  no  cafe  could 
be  found  in  which  fuch  an  action  had  been  brought ;  that  the 
cafes  cited  to  prove  the  pofition,  were  not  adequate  to  the 
purpofe  for  which  they  were  produced ;    that  they  were 
a£Uons  againft  redors  or  vicars,  and  that  the  bare  recital 
in  the  declarations  that  prebendaries  were  bound  to  repair 
was  not  fufficient.    The  court  (r),  however,  held  that,  in 
point  of  law,  there  was  no  diftinftion  between  a  preben- 
dary and  any  other  ecclefiaftical  perfon,  as  to  his  liability  in 
this  fort  of  action;   that  the  form  of  the  declarations  was 
rery  material  in  a  cafe  where  no  dire£t  determinations 
could  be  found  one  way  or  the  other ;    that  precedents 
which  had  prevailed  for  a  century  paft,  were  ftrong  to 
fiiew  what  the  law  is ;    and  that  prebendaries,  as  well  as 
other  ecclefiaftical  perfons,  were  under  an  obligation,  both 
in  point  of  morality  and  of  policy,  to  keep  their  houfes  in 
repair ;  that  the  fucceflbrs  ihould  not  fufier  by  the  negle£^ 
of  their  predteeftbrs;   and  that  therefore  the  late  incum- 
bent, or  his  executors,  muft  make  good  to  the  fucceflbr 
any  damage  which  he  might  thus  fuftain;    and  there  was 
no  diftin<Sion  whether  the  adlion  was  brought  againft  the 
executor  of  the  former  incumbent,  or  againft  the  former 
incumbent  himfelf,  who  had  other  preferment.    With  re« 
gard  to  the  cafe  of  Dr.  Sand,  though  it  was  only  a  fuit  in 
the  ecclefiaftical  court,  yet  it  was  a  ftrong  authority  on  the 
points  for  there  was  no  diiFerence  whether  the  proceedings 

(tf)  Vid.  Lutw.  ii6y  117.    %  Term  Rep.  636. 

{b)  RadcUfFe  v.  D'Oyly.    a  Term  Rep.  630. 

C^}  Alhhurft,BttUeraiidGrore,J. 

for 
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for  dilapidations  were  in  the  common  laW)  or  in  the  fpiri- 
tual  courts  i  though  the  remedy  in  the  former  was  more 
€fFe6hial. 


It  is  laid  down  as  a  general  rule,  that  an  a£tion  of  tref-    ^ 
pafs  cannot  be  maintained  againft  a  corporation  aggregate, 
and  the  technical  reafon  given^  is  that  capias  and  exigent  do'  /  . 

not  lie  againft  a  corpo^'ation,  which  are  the  proper  proceis  <i  <  < 

in  an  action  of  trefpafs  (d).     But  if  any  of  the  members  or     ^      ^  . 

Jervants  of  the  corporation  commit  a  trefpais  in  ailerting  ^^'^  *^'  '^ 
the  rif)^/ of  the  corporation,  the  aSion  muft  be  brought 
againft  them  individually,  and  they  may  juftify  in  the  right 
of  the  corporation*  Notwithftanding  this^  there  are  feveral 
cafes,  in  the  year  books,  of  actions  of  trefpafs  brought  againft 
a  mayor  and  commonalty,  in  which,  though  many  objec- 
tions appear  to  have  been  taken  on  other  points,  none  ap- 
pears to  have  been  taken  to  the  aftion  itfelf  (^).  Among 
others,  an  adion  of  trefpafs  is  reported  to  have  been  brought 
againft  the  mayor  and  commonalty  of  York,  to  which,  in- 
ftead  of  demurring,  they  pleaded,  that  all  the  inhabitants 
had  common  for  a  certain  time  in  the  place  where  the  tref- 
pafs was  alleged  to  have  been  committed,  and  that  they 
put  in  their  beafts,  to  wit,  two  of  them  an  ox,  and  other  * 

tWoa  horfe,  &c.  and  this  was  ruled  to  be  no  plea,  becaule 
the  zSAoti  being  brought  againft  the  corporation,  they  could 
not  juftify  for  particular  perfons,  for  the  trefpafs  being 
affigned  in  the  body  politic^  it  could  not  bt  juftiiied  in  the  . 
right  of  an  individual  (r). 

{a)  %%  Aff.  pi.  67,    Bro.  Corpor.  43. 

{^)  Vid.  38Ed.  3,18.    8H.6,i.    9H.6,3€.    »oH.6,9.    4H- 
7fX3.    Bro.  Cfirp,  4«.  (O4H.7, 13.    Bro,  Cor.  48. 

Another 
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Another  of  thefe  a£tions  was  ^n  adion  of  trefpafi 
agatnft  a  mayor  and  commonalty,  and  a  private  perfon,  a 
member  of  the  corporation,  jointly ;  in  which  the  plaintifF 
declared  on  a  right  of  exemption  from  toll,  and  alleged 
that  the  mayor  and  bailiffs  and  the  individual  hzd  diftrained 
certain  beafts  of  the  plaintifF  for  the  toll :  much  was  faid 
on  the  impropriety  of  joining  the  individual  in  an  aflion 
againft  the  corporation;  but  no  queflion  was  made 
whether  fuch  an  aiSlion  could  be  maintained  or  not  againft 
the  corporation  iimply  {a). 

The  archbifhop  of  York  brought  an  a^on  of  trefpafs 
againft  the  mayor  and  commonalty  of  the  town  of  King- 
fton  upon  Hull,  and  a  private  perfon,  in  which  he  alleged 
that  he  and  all  his  predefeflbrs,  from  time  immemorial,  had 
ufed  and  enjoyed  the  franchife  of  having  all  deodans  and 
other  profits  in  the  water  of  Hull,  in  Kingfton  upon  Hull, 
and  that  the  defendants  had  diflurbed  him  in  taking  the 
iaid  profits :  the  private  perfon  pleaded  in  abatement  of  the 
writ,  that  he  was  nagied  with  the  mayor  and  commonalty ; 
in  fupport  of  which  it  was  contended  that  there  ought  to. 
have  been  feveral  a£Uons,  becaufe  the  procefs  was  feveral, 
being  capias  and  exigent  againft  the  individual,  and  difiringas 
againft  the  mayor  and  commonalty.  The  mayor  and 
commonalty  alleged  that  they  held  the  town  at  ferm  of 
the  King,  rendering  40I.  rent  by  the  year,  by  a  charter 
which  they  produced,  and  iaid  that  the  water  was  parcel  of 
the  town,  and  ttiat  they  had  held'it  immemorially  as  parcel 
under  their  charter,  and  then  prayed  aid  of  the  King,  which 
was  granted :  but  it  was  not  objedied  that  fuch  an  aflion 
would  not  lie  againft  a  corporation  {b). 

The  prior  of  St.  Martin's  brought  a  writ  of  tfcfpafe 
on  th^  cafe  againft  the   mayor  and  burgefles  of  New 


(«)  8  H.  6, 1.    9  H.  6,  36.  (Jj)  45  Ed.  3,  ^^. 


Windfor, 


OF    CORPORATIONS.  225 

Windfor  fo»  diftarblng  him  in  holding  a  leet  which  h^ 
claimed  to  be  entitled  to  hold,  within  the  town  of  Windfor, 
and  for  other  wrongs  there  done  to  him :  as  to  all  the 
trefpafe  except  the  difturbance,  the  mayor  and  burgefiifs  * 

pleaded  ««/  guilt j^  and  as  to  th.c  difturbaiice  they  juftified 
under  a  grant  of  Edward  the  firft ;  but  no  objeftion  was 
taken  to  the  form  of  the  aaion  {a). 

Notwithstanding  thefe  examples,  however,  it  may 
well  be  doubted  whether,  at  this  day,  fuch  an  adlion  could 
be  ^maintained  againft  a  corporation  aggregate  j  the  adlion 
fuppofes  a  perfonal  aft  of  which  the  corporation  is  inca- 
pable in  its  coHeftive  capacity ;  the  aft  therefore  which  is 
the  foundation  of  the  aftion  muft  be  done  by  fome  indivi-  . 
idual  in  oi'der  to  aflert  the  right  of  the  corporation,  and  the 
aftion  being  brought  againft  that  individual  will  anfwer. 
the  purpofe  of  bringing  the  right  to  a  judicial  determi- 

nation. 

It  is  accordingly  decided  that  a  replevin  cannot  be  ,  /.v^.*^^^ -'^ ' 
maintained  againft  a  corporation  aggregate,  becaufe  it  is  ^,^  J>^^'.'^" 
founded  on  a  diftrefs,  which  the  corporation  cannot  take 

iut  by  its  bailiff  (^). 

If  a  corporation  has  been  ufed  for  trnie  immemorial  to    .  • 

repair  a  creek,  that  creates  an  obligation  to  keep  it  in  re- 
pair, and  an-aftion  may  be  maintained  againft  the  corpo- 
ration for  not  repairing  it,  by  any  one  who  has  fuftained  any 
damage  from  its  not  being  in  ^  ftate  of  repair  (c). 

It  feems  likewife,  that  in  fuch  a  cafe  as  this,  or  where  a 
corporation  is  bound  to  keep  a  bridge  or  a  highway  in  re- 
pair, an  indiftiflent  will  He  againft  it  for  npt  repairing. 
It  is,  indeed,  reported  to  have  been  faid  by  Lord  Ch,ief 

(fl)  i8H.  6,  Jr. 

(A)  Brbwnl.  r75.    Bac.  Abr.  tit.  Corf>o«it!ohs,  E.  4. 
(r)  Vid.  the  mayor  of  Lynne  v.  Turner,  Cc»Svp.  85. 

Q^  Juftice 
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Juftice  Holt  (a)y  that  ^'  a  corporation  is  not  indi£table,  but 
the  particular  members  of  it  are  ;'*  but  I  apprehend  that 
this  can  apply  only  to  the  cafe  of  a  crime  or  mifdemeanor, 
and  that  an  indictment  may  lie  againft  a  corporation, 
in  the  cafes  mentioned,  as  well  as  againft  a  cbunty  or  a 
parifh  (b). 


^m^tm 


* 
» 


Section    It. 

Of  the  Modi  prefcribed  by  the  LatVy  in  which  Corporations 
inu/l  a^y  and  which  mu/i  be  obferved  by  others  in  a^ing 
againft  them. 

The  fubje£ts  ^hich  fall  under  this  h<ead  are  thefe.  i. 
The  law  refpeftfng  the  name  of  a  corporaton.  i.  What 
ads  it  muft  do  by  deed,  and  what  it  may  do  without  deed. 
3.  Its  common  feal.  4.  When  it  muft  z&  by  attorney « 
5.  What  procefs  muft  be  ufed  againft  it;  and  6.  How  it 
muft  plead  and  be  impleaded. 

m 

I.  Of  the  Name  of  a  Corporation.  ^ 

ft 

EvsRY  corporation  muft  have  a  name  by  which  it  may. 
be  known  and  diftinguilhed ;   by  which  it  muft  take  and 

(«)  xftMod,  559. 

(Jb)  Tid.  in  Dogherty^s  Crown  Circuit  Aififtanty  39S,  a  precedent  of 
an  indictment  againft  the  mayor  and  burgcfles  of  the  city  of  GlouceAcr 
for  not  re]^anng  the  Gaol. 

gran^ 
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grant)  muft  fue  and  be  fued^  and  do  all  corporate  a£ls;  it  is, 
fays  Sir  Edward  Coke,  as  eflential  to  a  corporation,  as  a 
name  of  baptifm  to  a  natural  perfon  (a). 

But  when  it  is  faid  that  a  corporation  muft  have  a  name^ 
it  muft  be  underftood  that  this  name  may  either  be  ex- 
prelled  in  the  patent  of  incorporation,  or  implied  in  the 
nature  of  the  thing :  as,  if  the  King  fhould  incorporate 
the  inhabitants  of  Dale,  with  power  to  cboofe  a  mayor 
annually  ;  though  no  name  be  ocprefsly  given,  yet  it  is 
a  good  corporation  by  Ae  name  of  Mayor  and  Common- 
alty«  So,  the  city  of  Norwich,  by  a  charter  of  Henry  4, 
is  authorifed  to  have  a  mayor  and  (herifis,  and  yet  the  cor- 
porate name  is  Mayor,  Sheriffs,  and  Commonalty  (^). 

Though  the  name  of  a  corporation  be  compared  to  the 
chriftian  name  of  a  man,  yet  that  comparifon  is  not  in  all 
cafes  perfe£Uy  correft :  a  chriftian  name  confifts,  ingeneralj 
but  of  a  fingle  word,  as  Oliver,  Ri^bert^  and  if  there  be 
an  alteration  in  a  letter,  that  may  frequently  make  a  mate- 
rial alteration  in  the  name ;  thus  if  a  man  intending  to  fue 
Oliver,  name  him  Olive,  the  writ  muft  abate,  becaufo 
Olive  is  the  name  of  a  woman,  and  Oliver  that  of  a  man, 
and  the  two  names  of  courfe  totally  different  in  fenfe :  but 
the  name  of  a  corporation  frequently  confifts  of  a  great 
number  oS  words,  and  the  tranfpofition,  interpolation, 
omiffion,  oc  alteration,  of  fome  of  them  may  make  no 
eflential  difference  in  their  fenfe  [c). 

It  is  not  requifite  that  there  fhould  be  truth  in  the  name 
of  a  corporation,  whether  it  be  an  hofpital,  or  any  other 
body  politic  {d)* 

(tf )  II  £d.  4f  56 1>.    I  RoL  Rep.  51s.    lO'Co.  28,  29« 
(^}  Per  Holt.    X  Salk.  191.    3  Salk.  102,  (i82)« 
(c)  Per  C«  Baron  Manwood.    x  Anderf«  207* 
^d)  Vid.  xo  Co.  31  ji»(ta  fixiem. 
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It  is  generally  denominated  of  fome  placci  and  that  i^ 
in  many  cafes  the  principal  part  of  the  name  by  which  one 
corporation  can  be  diftinguiflied  from  another  (a).  It  i> 
HOt  neceffary,  however,  that  the  place  of  i/rfiich  it  is  named 
fbould  be  a£lually  in  England,  but  itmufi  either  be  actually 
therC)  fays  Lord  Coke,  or  fuppc^ed  fo  to  be.— There  were 
numberlefs  inftances  of  fidlitious  names,  in  the  times  of 
popifte  f«iperftition :  fuch  were  the  hofpital  of  St.  John  of 
Jerufalem  in  England;  the  hofpital  of  St.  Lazarus  of  Jeru- 
falem  in  England ;  the  matter  of  the  Knights  Templars  of 
Jerufalem  in  England;  the  prior  and  brothers  of  St.  Mary 
of  Mount  Carmel  in  England  (b).  Thefe  names,  however, 
may  be  fo  refolvcd  as  to  exclude  the  neceffity  of  afiiStion,  that 
the  places  comprehended  in  them  were  in  England.  We 
have  only  to  fuppofe  that  the  faint,  or  the  defcription  of  men, 
had  their  denomination  from  Jeruialem,  and  that  afterwards 
a  houfe  dedicated  to  that  faint,  or  belonging  to  thoie  meny 
was  eftaWi(bedin  England.  Thus,  "there  is  fuch  a  defcrip- 
tion of  men  as  the  Kii{ght<s  Templars  of  Jerufalem,"  and 
^  there  is  a  mafter  or  a  houfe  of  that  order  in  England." 

Ik  the  name  of  a  corporation  is  generally  inferted  the 
etiumeration  of  the  component  parts  of  its  goyemment,  as 
mayor^  aldermen^  and  citizens;  mayor,  aldermen,  and 
commonalty. — ^But  fometimes,  inftead  of  feme  of  thefe 
component  parts,  a  more  general  defignation  is  ufed :  dms, 
though  the  aldermen  are  a  principal  part  of  the  govern* 
ment  of  the  city  of  Briftol,  yet  by  a  charter  of  GJiailes 
the  fecond,  the  corporate  name  is  Mayor,  Burgefles,  and 
Commonalty  (f).  So,  though  the  component  parts  of 
the  corporation  of  the  city  of  London  are  mayor,  alder- 

(a)  Via.  10  Co.  123.     I  Rol.  512. 

(b)  Vid.  10  Co.  32  b.  123  b.     I  Rolf  512. 

(c)  Vid.  Lutw.  1330. 

men 
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men,  and  commonalty  (a)^  or  citizens,  yet  the  corporate 
name  is  Mayor,  Commonalty,  and  Citizens  (^). 

A'  CORPORATION  may  have  one  name  by  which  it  may 
take  and  grant,  and  another  b.y  which  it  may  plead  and  be 
impleaded :  thus,  a  corporation  may  purchafe  and  grant 
by  the  name  of  Mafter,  Wardens,  and  Brothers,  and  may 
be  empowered  to  plead  and  be  impleaded  by  the  name  of 
Mafter  and  Wardens  only  (c).  But  in  this  refped  there 
is  a  diftin6lion  between  the  cafe  of  a  coq3oration  by 
prefcription,  and  that  of  a  corporation  by  charter ;  the 
former  may  have  feveral  names  to  the  fame  purpofe ;  thus 
a  writ  was  brought  by  the  mafter  of  St.  Lazarus  of  Bur- 
ton,  who  faid  that  he  and  all  his  predeceilbrs,  mafters  of 
the  hofpital  aforefaid,  had  been  from  time  immemorial 
called  and  I^nown,  and  had  impleaded  and  been  impleaded, 
as  well  by  the  name  of  Mafter  of  the  Hofpital  of  St.  La- 
zarus of  Burton,'  of  the  order  of  St.  Lazaru^  of  Jerufalem 
in  England,  as  by  the  name  of  Mafter  of  Burton  of  St> 
Lazarus  of  Jerufalem  in  England  (^). 

And  a  Jcire  facias  will  lie  in  one  of  the  hames>  on  a 
judgment  obtained  in  a  writ  by  the  other.— Thus,  where  a 

{a)  Though  the  common  council  be  a  feleft  body,  and  the  liveiy 
another,  yjct  I  do  not  conceive  that  either  of  them  is  a  diftinft  integral 
part  of  the  corporation. 

(^)  Vid.  X  H.  Black.  Rep.  207.    4.  Term  Rep.  130. 

(f)  ;i  H.  7,  27.    Bi'o.  Cbrpor.  95. 

{J)  9  Ed.  4, 19.  Bro.  Corpor.  32.  But  a  diftin£lion  is  taken  be« 
tween  the  cafe  of  a  corporation  plaintiff  and  a  corporation  defendant ; 
when  the  corporation  are  plaintiffs,  it  is  faid,  it  is*  not  a  good  replica- 
tion to  fay,  they  are  known  by  one  name  as  well  as  the  other,  becaufe 
they  ought  to  know  their  proper  name ;  but  if  the  defendants  be 
named  by  the  plaintiff  by  their  known  name,  that  is  fufficient.  i  Ed. 
4)  6.  Bro.  Corp.  82  ;  the  latter  fays,  "  tamen  quae  :  whether  there 
be  not  a  diverfity  between  a6lion  real  and  perfonal.^^  I  can  fee  no 
realbn  either  for  the  diftinftion  or  the  diverfity. 

0^3  writ 
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writ  of  wafte  was  brought  by  the  prior  of  the  hofpital  of 
St.  John  of  Jeruialem,  and  he  recovered  ^d  took  execu- 
tion by. elegit,  the  defendant,  after  the  money  levied, 
brought  zfcire  facias  to  have  the  land  returned,  and  i^  was 
fued  againft  the  prior  of  St,  John  of  Jerufalem ;  and  it  was 
held  well,  becaufe  he  was  known  as  well  by  the  one  name 
as  the  other  {a). 

But  a  corporation  by  charter,  it  is  faid,  though  it  may 
either  by  charter  or  by  zSt  of  parlian^ent  be  empowered  to 
purchafe  and  grant  by  one  name,  and  fue  and  be  f^ed  by 
another  (^),  yet  cannot  have  two  names  to  the  (ame  pur- 
pofe(0»  This  may  be  true*  with  refped  to  a  grant  by 
charter ;  but  there  feems  to  be  no'  jFeafon  why  an  zSt  of 
parliament  might  not  empower  $i  corpo|:ation  by  charter  to 
ufe  two  names  for  the  fame  purpofe* 

The  King  may  incorporate  a  town  by  onp  name,  and 
^erwards  by  another  name,  and  then  they  ought  to  ufe 
the  name  of  the  fecond  incorporation  {d).  Queen  Eliza- 
beth by  her  charter  ii^corporated  the  inhabitants  of  Wells 
by  the  name  pf  Mayor,  Majiersy  and  Burgeffes ;  King 
Charles  the  fecond  granted  to  them,  that  they  fhould  be 
known  by  the  name  of  Mayor,  AUernun^  and  Burgeffes; 
^}y  this  laft  name  they  entered  into  a  bpnd,  and  thp  obligee 
fued  them  by  their  former  name.  They  pleaded  nan  eft 
fa^umi  on  which  a  (pecial  verdift  was  found,  ftating  the 
preceding  fa£ls,  and  the  queftion  made  was,  whether  this 
was  the  bond  of  the  mayor,  maftersy  and  burgefles ;  and  it 
was  adjudged  that  it  was  not,  on  the  ground  that  by  taking 

{a)  44  Ed.  3,  i6.b.    Bro,  Corpor.  lo*    Mifnom.  15, 
(h)  Vid.  Sir  WiUiam  Jones,  26a. 

(0  Vid.  3  Salk.  101.    Lutw.  508,  519.    Hardres,  504,  (405), 
(</)  fti  £.  4,  59,    iRol.  513. 

tfcc 
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the  fecond  letters  patent,  die  firft  name  was  entirely  ex- 
tinguiflied  (a). 

But  with  refpeilto  the  extinftion  of  the  old  name  by  a  ^^  ./>  ^^r*/-^^^^ 
new  charter.  Holt,  C.  J.  afterwards  took  thisdiftinftion:  ^./,^/^  (T^^r^.^^,- 
that  where  the  new  charter  alters  the  conjiitution  of  the  ^^  ^^  .//^,^^^^ 
corporation  and  new  models  it,  there  they  fliall  lofe  their 
^old  name ;  but  that  if  the  conftitution,  as  to  all  its  integral 
parts,  remains  the  fame,  though  the  new  charter  give  them 
a  new  name,  the  old  one  remains.  Thus,  if  a  mayor  be 
added,  or  a  mayor  and  majiers  be  made  mayor  and  aldermen^ 
or  an  abbot  and  convent  tranflated  into  a  dean  and  chapter, 
there  they  lofe  their  old  name,  becaufe  the  integral  parts  of 
the  corporation  no  longer  remain  the  fame.  But  if  the 
bailifFs  and  burgefles  villa  de  Gippo  accept  a  charter  confti- 
tuting  them  bailiffs  and  burgefles  villa  Gipwiciy  this  is  a 
new  name  only,  and  they  may  ftill  ufe  their  former  nanie, 
becaufe  the  town  is  the  &me,  and  .the  old  conftitution  re- 
mains (A). 

Though  the  name  given  by  charter  to  a  corporation 
lyiay  feem  to  exprefs  only  a  definite  number  of  peribns  by 
their  names  of  office,  yet  in  all  legal  ads,  and  legal  pro- 
ceedings, it  muft  uniformly  be  underftood  to  mean  the 
whole  corporate  body.  Thus,  the  merchant  taylors  of 
London  were  incorporated  by  the  name  of  Mafter  and 
Wardens  of  the  Merchant  Taylors  of  the  brotherhood  of 
St.  John  the  Baptift,  in  the  city  of  London^  and  their  fuc- 
cefTors  j  and  it  was  granted  to  them,  that  fhey  fliould  pur- 
chafe  and  fue  by  the  name  of  Mafter  and  Wardens  of  the 

{a)  Knight  et  ux'  v.  n^ayor,   mafters>  and  burgefles  of  Wells. . 
s  Ld.  Kaym.  So.    Lutw.  508. 

(&}  ft  Ld.  Raym.  ift39.  Salk«435;  in  the  latter  book  the  examples 
mentioned  are  of  "  bailijfFs  and  burgefl*es"-  being  chsinged  into ''  mayor 
^nd  burgciTes,^*  or  "  mayor  and  aldennen,'* 

0^4  Merchant 
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Merchant  Taylors  :  and  that  the  lame  mafter  and  wardens 
fhould  make  ftatutes  and  ordinances.  It  was  held  that  by 
this  name,  the  Majler  and  Wardens^  fhould  he  underftood)- 
not  the  five  individual  perfons  who  were  the  mafler  and 
four  wardens,  but  the  whole  company  in  their  politic  ca- 
pacity {a)* 

Whbre  any  alteration  is  made  in  the  name  of  acorpo- 
ration,  whether  by  the  addition  of  another  component 
part  or  otherwife,  they  retain  the  property,  franchifes, 
rights  and  privileges,  which  belonged  to  them  before  the 
alteration,  and  are  equally  liable  to  all  claims  to  which  they 
were  fubje(Sl  before  (b). 

Thus  the  people  of  York  prefcribed  as  mayor,  bailiffs, 
and  citizens,  to  take  and  feize  as  forfeited,  all  gooAs  foreign 
bought  zxiA  foreign  Jold^  till  the  time  of  Richard  the  fecond, 
when  they  were  incorporated  by  the  name  of  Mayor, 
Sheriffs,  and  Citizens,  after  which  they  claimed  the  fame 
privilege  as  mayor,  fherifFs,  and  citizens,  and  the  claim 
was  allowed  (0» 

So,  if  liberties  be  given  by  the  King's  charter  to  the 
bailiffs  of  a  town,  and  afterwards  they  are  incorporated  by 
the  name  of  Sheriffs,  and  the  privilege  conferred  upon 
them  that  they  fhall  implead  and  be  impleaded  by  that  name, 
they  fhall  retain  under  the  name  of  Sheriffs,  all  their  fran- 
chifes, which  they  had  as  bailiffs  (i). 

So,  where  a  corporation  under  the  name  of  a  Commonalty^ 
have  certain  poileffions,  and  grant  feveral  covenants  and 
annuities,  and  afterwards  by  the  King's  grant  they  have 
bailiffs  added  to  them,  and  their  name  altered  to  that  of 
Bailiffs  and  Commonalty,  they  are  not  difcharged  from 

(«)  Moore,  581.        (i)  »H.  6,  9.  41  Ed.  4,  56ctfeq.  4  Co.  87. 

(r)  D  yer,  179,  eked  Moore,  i%i\ 

{d)  14  H.  6,  12,  cited  Moore,  581.    Jcnk.  99* 

.  aDnuitie^y 
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annuities,  covenants,  &c.  to  which  they  werq  liable  before, 
nor  is  their  previous  property  affedied  by  it  [a). 

However  freq\iently  the  name  may  have  been  changed, 
the  law,  with  refpedl  to  their  ancient  property,  franchifes 
and  duties  ftill  continues  the  fame  (b). 

So, 

(^^)  2  H.  f ,  9.     11  Ed.  4,  56.     4  Co.  S7.      ' 

(i)  From  time  immemorial  to  the  14th  of  Richard  the  2d,  there  ex- 
ifted  in  the  city  of  London  an  aflbciation  of  men,  who,  by  the  name 
of  Taylors  and  Armorers,  Linearum  Armiturarum,  were  accuftomed 
to  make  ordinances  for  the  government  of  the  men  of  that  myftery,  an4 
for  the  maintenance  and  relief  of  their  poor,  and  to  enforce  thcfe  ordi- 
nances by  the  impofition  of  penalties.— Ed.  3,  in  the  firftyear  of  hi$ 
reign,  granted  by  charter  that  they  (hould  hold  a  guild  once  a  year,  as 
they  bad  been  accuftomed,  make  ordinances,  and  corre6lthe  defaults  of 
fervants  under  the  infpeftion  of  the  mayor  or  his  deputy.  Richard  the 
fecond,  in  the  14th  year  of  his  reign,  confirmed  the  charter  of  Ed.  3, 
and  granted  to  them  and  their  fucceffors,  that  they  might  ufc  the  good 
cuftoms  relating  to  the  guild,  which  they  had  ufcd,  but  which  were  not . 
cxpreffed  in  the  patent  of  Ed.  3.  -  That  they  might  cleft  from  among 
themftlves  a  mafter  and  four  wardens,  for  the  better  government  of  the 
company  for  ever;  and  that  the  mafter,  wardens,  and  broth^s  of  the 
company,  might  aflemble  and  make  ordinances,  as  they  had  been  of 
old  accuftomed.— Henry  4th,  in  the  4th  year  of  his  reign,  confirmed 
the  laft  mentioned  charter,  and  incorporated  them  by  the  name  ^of  Maf- 
ter and  Wardens  of  the  Company  of  Taylors  and  Armorers,  Linearum 
Armiturarum,  of  St.  John  the  Baptift,  in  the  city  of  London :  thefe 
feveral  charters,  and  all  the  privileges  and  franchifes  granted  in  thera, 
were  confirmed  by  aft  of  parliament  in  the  1  ft  year  of  Ed.  4,  to  the 
then  mafter  and  wardens  of  the  company  of  taylors  and  armorers,  HMea-^ 
rum  armiturarum,  of  St.  John  theBaptift,  and  their  fucccfTors.— Henry 
the  7th,  in  the  i8th  year  of  his  reign,  changed  the  name  to  «*  the  Mafter 
and  Wardens  of  Merchant  Taylors  of  the  Company  of  St.  John  the , 
Baptift,  in  London,  and  granted  that  they  ftiould  purchafe  ^nd  implead, 
&c.  by  the  name  of  Mafter  and  Warden  of  the  Merchant  Taylors.-^ 
It  was  held  j  that  under  this  lalter  name,  they  (hould  enjoy  all  the  rights, 
privikges,  &c.  which  they  had  ol^taincd  by  prefcription,  or  by  means 
-      -  of 


» «' 


^^«  f   <^ 


!134  THE     LAW 

So,  all  grants  made  to  thp  inhabitants  and  good  men  or 

citizens  of  fuch  a  place,  ihall  be  enjoyed  by  the  corporation 

of  the  &me  place,  if  they  be  afterwards  incorporated  by 

the  name  of  mayor  and  commonalty,  or  by  any  other 

name  (a). 

^  y-O^/^^'^y      ^"^  ^^  *  general  rule  that  a  corporation  cannot  take^  but 

/  ^.^  -  /^-  .'/-by  their  corporate  nanje.    The  chapel  of  St.  Step|ien  was 

'      *^^  ^^/,.        ipporporated  by  the  name  of  dean,  canons,  apd  yjcars,  and 

then  a  ^ran/  of  land  was  made  to  them  by  the  name  of 
prefcyters  or  chaplains  of  St.  Stephen  and  their  fucceffors, 
and  the  grant  was  adjudged  void  {h). 

But  a  grant  made  to  Richard  Abbot  of  D.  where  his 
name  was  John,  was  held  good,  becaufe  it  would  have 
been  good  by  his  corporate  name  of  Abbot  without  the 
word  Richard  (r), 

9!  any  of  the  former  charters.  Vid.  Moore  576.  In  Haddock's  cafe, 
Raym.  439.  x  Ventr.  355,  all  the  court  held  <<  that  a  neiAt  ch^er  does 
not  merge  or  extinguifh  any  of  the  ancient  privilegps  $  b)it  that  tbf; 
(corporation  may  ufe  them  as  beforp ;  that  if  it^ihould  be  otherwtfe,  it^ 
would  be  very  mifchievous  to  mpft  of  the  Qorporations  in  England^  whq 
have  taken  new  chaiters,  but  were  ancient  corporations  before.''  An4 
in  the  cafe  pf  the  mqjior,  aUermeny  and  burgejfes  of  Scarborough  v. 
Butler,  in  3  Lev*  3^38,  which  was  an  a£tion  brought  by  the  corporatioi^ 
by  this  their  ne^vj  name,  for  a  debt  which  had  origins41y  become 
due  to  the  old  corporation  by  the  name  of  bailiff,  &Cf  judgment  vi^a^ 
given  for  the  plaintiffs,  and  at  the  end  of  the  cafe  it  is  faid  that 
<^  no  doubt  was  made  of  the  debt  due  to  the  firft  corporation  remaining 
due  to  the  new,  after  the  name  changed  by  the  letters  patent.*'  The 
form  of  all  the  pleadings,  where,  after  the  change  of  the  name,  a  cor-: 
poration  claims  fomething  to  which  it  was  intttled  before^  ihews  that; 
the  alteration  of  the  name  makes  no  change  in  their  rightS|  &c.  yid^ 
Mellorv.  Spateman.    x  Saund.  339. 

(«]  21  Ed.  4,  55,  cited  Moore  581. 
{hi)  fti  Ed.  4, 55,  56.    Bro.  Corp.  6^^ 
(<■)  27  $)d«  3,  85,    Bro.  Corpor.  8p, 

So, 
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So,  a  bond  given  to  Dr.  Craven  (matter)  and  the  fel- 
lows and  fcholars  of  Suffex  and  Sidney  College,  to  be  paid 
to  the  matter,  fellows  and  fcholars,  is  a  bond  to  matter,  &c. 
in  their  corporate  capacity,  and  not  to  the  matter  whofc 
name  is  mentioned  in  the  beginning  of  the  bond,  in  his  na- 
tural capacity  (a). 

If,  by  a  charter  granted  to  the  inhabitants  of  a  place,  it 
be  granted  that  they  (hall  be  incorporated  by  the  name  of 
mayor,  citizens  and  commonalty,  and  there  beafubfe- 
quent  claufe  in  the  fame  charter  to  this  cffeQ, ;  '^  we  grant 
to  the  citizens  aforelaid  that  they  fliall  not  be  impanneled 
on  any  jury  out  of  the  city ;"  this  (hall  be  effeAual  to  con** 
&r  the  privilege  of  exemption  on  each  particular  citizen. 
The  arguments  againft  it  all  proceed  on  the  principle  that 
this  latter  grant  being  ^^  to  the  citizens  aforefaid,''  and  not 
to  the  ^'  tpayor,  citizens  and  commonalty,"  it  is  not  a 
grant  by  the  corporate  name,  and  is  therefore  void:  the 
bett  anfwer  feems  to  be,  that  the  words  '*  we  grant'*  are 
equivalent  to  "we  will  -,**  and  that  inttead  of  being  a  grant 
by  a  wrong  name,  it  is  nothing  more  than  the  exprei&on 
of  the  King's  will,  that  the  members  of  the  corporation 
before  conttituted,  (bould  enjoy  a  particular  privilege  (b). 

The  corporate  name  of  the  abbot  of  York  was  ^'  Abbot 
of  the  Monaftry  of  the  blefled  Mary  of  York ;"  a  bond 
was  niade  to  him  by  the  name  of  "  Abbot  of  the  Monattry  , 
of  the  blefled  Mary  withaut  the  walls  of  the  city  of  York  :'* 
the  abbey  was  in  &£t  without  the  walls,  but  was  within  the 
city,  and  therefore^  it  is  faid,  the  bond  was  held  good  (c) ; 
I  do  not,  however,  fee.  the  force  of  that  reafon,  and  I  con- 
ceive that  if  the  abbey  had  not  been  within  the  city,  that 
would  have  made  no  difference,  though  if  it  had  been 
'^ithin  the  walls^  it  might. 

(a)  The  mafter»  fellows,  and  fcholars  of  SuflTex  and  Sidney  College 
v»  Davenport.    1  Wilfon  184. 
{b)  %i  Ed.  4,  55>  5^^    Brp.  Corp,  65.  (0  10  Co.  125  b. 

King 
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King  Henry  8th  granted  to  the  mayor,  burgefles,  and 
inhabitants  of  Lynne,  that  they  (hould  have  the   name 
ef  **  Mayor  and  Burgcffes  of  his  borough  of  Lynne  Regis  " 
and  be  called  by  thtfame  name  and  by  no  other;  a  bond  was 
made  to  them  by  the  name  of  "  Mayor  and  Burgefles  of 
Lynn?  Regis  /*  it  was  contended,  that  the  omiffion  of  the 
,  words  "  the  King's  borough"  before  the  words  "  of  Lynne 
Regis,'*  made  a  matcfial  variance  from  the  name  of  the 
corporation,  for  that  thcfe  words  were  parcel  of  the  name ; 
and  that  this  objcdion  was  ftrohgcr  here,  than  it  might 
have  been  in  a  common  cafe,  becaufe  the  King,  after  hav- 
ing given  them  their  name,  had  not  only  iaid  in  pofitive 
terms  that  they  fhbuld  be  called  by  that  name,  but  had 
added  negative  words  *'  and  by  no  other."     After  feveral 
arguments  at  the  bar,  the  court  gave  judgment  that  the 
bond,  was  good  j   for  that  the  words  ''  by  the  fame  name 
and  by  no  other"  might  be  underftood  in  two  different 
fenfes ;    they  might  mean  *'  the  fame  in  words  and  fyl- 
lables,"  and  '^  the  fame  in  fenfe ;"  that  in  grants  and  con- 
veyances,- it  was  fufEcient  if  the  name  of  a  corporation  was 
the  fame  in  fenfe,  though  it  was  not  the  iame  in  words  and 
fyllables,  and  that  the  prefent  variance  was  in  words  and 
fyllables  only,  and  not   in  fenfe,  and  therefore  not  ma- 
terial (<7). 

TyE  mifnomer  of  a  corporation  in  a  grant  by  aft  of 
parliament  or  by  devife  (hall  not  in  general  avoid  the 
grant,  for  thefe  are  to  be  taken  according  to  the  intention 
of  the  grantors ;  and  therefore  when  the  defcription  of-a 
corporation  in  an  aft  of  parliament  or  in  a  will  is  fuch, 
that  the  corporation  really  intended  is  apparent,  and  it  is 
impoflible  that  it  fhould  be  applied  to  any  other  corpo- 
ration, the  aft  of  parliament  and  the  will  {hall  take  effeft, 
though  the  right  name  of  the  corporation  be  not  precifely 

(a)  Cafe  of  the  mayor  and  burgefles  of  Lynne.    10  Co.  122— ia6. 

followed 


OP    CORPORA  TI  01^  S.  237 

followed  (a) :  and  therefore  where  onedevifed  certam  tene«* 
nibnts  in  London  for  life,  with  remainder  icclefia  SanUl 
Andrea  de  Holb\  it  was  adj  udgbd  that  ^'  this  devife  was  good 
to  the  corporatbn  of  the  parfon  of  the  church  of  St.  An- 
drew in  Holborn,  and  his  fucceiTorS)  for  that  fuch  defcrip*^ 
tion  in  a  will,  was  fufficient  for  that  purpofe*'  {h).  So,  if 
a  devife  be  made  to  the  univerfityr  of  Oxford,  or  to  the  city 
of  London,  or  to  Trinity  College  in  Cambridge,  it  would 
be  good,  and  the  true  name  of  incorporation  implied ;  for 
by  thefe  defcriptions  it  is  apparent  that  the  devilbr  meant 
that  the  incorporate  body,  in  each  cafe  refpedively,  fliould 
take  (f ).  Soi  where  the  parliament  gave  a  benefice  to  the 
chancellor  and  fcboiars  of  Oxford,  and  their  fueceflbrs, 
this  defcription  was  htld  Sufficient  to  exprefs  the  meaning 
of  the  makers  of  the  aft,  that  the  corporation  of  the  uni- 
verfity  of  Oxford,  which  has  a  chancellor  and  fcholarsy 
fliouM  take  it,  and  that  no  other  corfJoration  could  {d)* 

It  is  a  general  rule  that  a  corporation  fball  grant  only  by  y/zc-^^  ^-^fi*^^' 
its  proper  n^me  of  incorporation,  though  every  minute  ^:^,  /f*/A'*^:^^ 
variation  in  the  name  is  not  materisd  to  av&id its  grants      /^^^ *-e^, 
but  what  variation  ihall   be   material  or  immaterial  for 
that  purpofe,   it  is  difficult  to  fay,    with  any  precifion : 
many  of  the  cafes   on  that  fubjcft  (and  they  are  very 
numerous)  feem  to  have  been  decided  on  principles  very 
remote  from  thofe  of  good  fenfe — fome  of  the  moft  re- 
markable here  follow : 

An  alm&oufe  was  incorporated  by  the  name  of  the 
"  Almflioufe.of  John  Ifbury,  founded  at  LambcMirne,'*  and 
the  poor  of  the  fame  almlhoufe  were  empowered  by  th*t 

(a)  10  Co.  57  b.  in  the  Chancellor  of  Oxford's  cafe^ 
{h)  21  R.  2y  Devife  27,  cited  10  Co.  ub.  fup. 
(c)  Id.  ibid.  vid.  ante,  page  ioX|  loz. 
(i)  10  Co.  57  b.  ubi  fupra. 

name 
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name  to  purchafc,  demifcj  &c.  and  by  the  deed  of  founda- 
tion, after  the  death  of  the  founder,  the  "  warden  of  the 
college  of  the  bleffed  Mary  of  Winchcfter  in  Oxford,"  and 
bis  fucceflbrs,  were  appointed  vifitors :  an  indenture  was 
made  between  "  Thomas  White,  the  warden  of  New  Col- 
lege in  the  univerfity  of  Oxford,  vifitor  of  the  almflioufe  of 
John  Iftury  at  Lamborne  in  the  county  of  Berks,  and  the 
poor  men  of  the  fame  almfhoufe  on  the  one  part,  and  the 
Idfee  on  the  other.  The  name  of  the  vifitor  in  the  leafe, 
diiFeringfrom  the  name  in  Ae  deed  of  foundation,  was  held 
a  mifnomer ;  the  joinder  of  the  warden  in  the  leafe  was 
alfo  held  fatal,  becaufe  he  appeared  by  that  to  be  the  head 
of  the  corporation,  and  there  was  no  fuch  corporation 
founded  by  John  Ifbury ;  the  words  "  poor  men"  too  were 
held  to  liiake  a  material  variance,  becaufe  under  the  ge-* 
neral  word  "  poor'*  might  alfo  be  included  poor  wo- 
men (a)* 

The  corporation  of  the  college  of  Eaton  was  ereded  by 
H.6,by  the  name  oi  Prapojiti  et  focii  CoUegii  Regalis 
£!7///;ii\  beats  Mariae  de  Eaton  juxta  Windfor.  In  the 
time  of  Edward  the  fixth,  Sir  Thomas  Smith,  knight,  being 
provoft,  a  leafe  was  made  by  the  name  of  *'  Prapojiti 
et  focii  Coilegii  Regalis  de  Eaton^^  omitting  "  Collegium  beata 
Maria  J*  and  by  the  opinion  of  all  the  juftices  this  leafe 
was  held  void  [b). 

King  Henry  VIII.  incorporated  the  fcholars  of  Trinity 
College,  Cambridge,  by  the  name  of  ^^  mafter,  fellows,  and 
fcholars  of  the  college  of  the  holy  and  undivided  Trinity  in 
the  town  and  univerfity  ^Cambridge  ;*'  in  the  time  of  Ed-, 
ward  6th  they  made  a  leafe  by  the  name  of  mafter  and 
fellows  of  Trinity  College  in  Cambridge :  by  thofe  who 
wi£hed  to  impeach  the  validity  of  this  leafe,  it  was  argued 

(4)  Mooit  aSs,  287.  {})  Djer  1509  pi.  S4. 

that 
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that  there  being  two  places,  the  town  and  the  univerfity, 
mentioned  in  the  name  of  incorporation,  one  of  them  could 
no  more  be  left  out  in  a  leafe.  than  the  other  ;^  that  if  the 
leafe  had  been  made  by  the  name«of  the  niafter— of  the 
college*  in  the  town  of  Cambridge,  this  would  have 

been  an  exprefs  exclufion  of  the  univerfity,  and  for  that 
reafon  the  leafe  without  queftion  would  have  been  void ; 
the  cafe,  it  was  faid,  was  the  fame  here  where  the  exclufion 
was  implied :  that  if  a  ftranger  demanded  poiTe/fions  of 
of  them  in  a  pracipe  quod  reddaty  he  muft  fue  them  certainly 
and  precifely  j  much  more,  therefore,  when  they  parted 
with  their  poiTeiSons  by  their  own  ad,  muft  they  be  fup- 
pofed  acquainted  with  their  own  name  (tf).— In  fup- 
pprt  of  the  leafe  it  was  faid,  that  though  every  corporation 
muft  be  limited  to  fome  place  certain,  that  could  not  fup- 
port  the  objeftion  here,  for  that  in  fad  a  place  was  men- 
tioned ;  and  as  to  two  places  being  mentioned  in  the  name 
of  incorporation,  that  was  not  an  pbje(Slion  well  founded, 
for  as  a  materialhody  could  not  be  in  more  than  one  place 
at  one  and  the  fam^  time,  fo  neither  could  a  body  corporate, 
which  always  continues  its  refemblance  to  the  body  na-* 
tural :  but  admitting  that  a  body  corporate  might  be  found- 
ed as  of  two  places,  yet  it  was  infifted  that  was  not  the 
cafe  here,  for  that  an  univerfity  wras  not  local  hut  pir/onal; 
in  confirmation  of  which  affertion  were  cited  an  inftance 
of  a  writ  addi'efled  to  the  chancellor  and  univerfity  of 
Oxford  by  H.  3,  to  remove  the  univerfity  to  another  place, 
when  he  intended  to  hold  a  parliament  there,  and  was 
afraid  there  would  not  be  room  for  the  parliament  and 
the  ftudents  together,  and  of  another  writ  directed  in  the 
(ame  manner,  defiring  them  to  return :  a  record  was  alio 

(tf)  The  fair  inference  from  this  feems  to  be,  that  if  they  do,  not  tsfe 
dfeix  right  name,  the  Idkt  Qught  not  to  fuffer  for  their  negledl  or  fraud. 

cited 
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cited  to  the  fame  point  of  the  49  Ed.  }>  which  recited  that 
there  had  been  contention  between  the  fcholars  of  Cam- 
bridge, and  the  towhfmen  there,  and  that  the  former  had 
gone  to  Nordiampton,  and  petitioned  the  King  for  per- 
miiiion  to  ereft  an  univerfity  there ;  that  the  King  had 
fcnt  his  Writ  to  the  mayor  of  Northampton,  commanding 
him  not  to  fufFer  the  fcholars  to  remain  there,  and  declaring 
that  he  would  not  there  ereft  an  univerfity, — Thefe,  it 
was  contended,  proved  that  an  univerfity  wa&  not  properly 
a  place,  and  that  therefore  the  omiiEon  of  it  could  not  pre- 
judice the  leafe. 

Two  of  the  juftices  (a)  argued  that  the  leafe  was  good; 
the  chief  with  the  two  others  diat  it  was  bad  (b) ;  the  cafe 
however  was  adjourned,  that  the  parties  might  have  an 
Opportunity  of  fettling  it  without  the  judgment  of  the 
court :  this,  however,    not  taking  place,    Williams  the 
next  term  brought  into  court,  a  decree  of  the  Court  of 
Wards,  in  a  cafe  refpefting  this  very  college,  in  which  it 
appeared,  that  they  claimed  certain  land  by  virtue  of  a 
devife  made  to  them  by  the  name  of  "  Maftef,  FellowS|. 
and  Scholars  of  Trinity  College  in  Cambridge  j**  in  this 
decree  the  point  immediately  applicable  to  this  cafe  was, 
whether,  as  the  name  by  which  the  corporation  was  incor- 
porated, was  that  of  "  Matter,  Scholars,  and  Fellows  of 
the  holy  and  undivided  Trinity  in   th6  Univerfity    and 
Town  of  Cambridge,"  this  devife  was  good  by  the  other 
name,  and  the  judges  had  declared  that  it  was  {c). — Wil- 
liams offering  this  record  in  fupport  of  his  opinion,  faid^ 
that  he  conceived  there  was  no  difference  between  a  grant 
and  a  devife,  nor  between  an  eftate  or  conveyance  o^ade 
* 

(a)  Croke  and  Williams; 
I  (3)  Fkmming,  C.  J.  and  Fenner  and  Yelvcrton,  J. 

(e)  Vid.  ante,  page  102. 

to 
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to  them,  and  a  conveyance  made  by  them.— The  judges 
who  fupported  the  other  fide  of  the  queftion,  faid  there 
was  great  dilFerence  between  a  devife  and  a  grant,  for  that 
in  a  will,  it  was  fufficient  that  the  name  was  fo  defcribed 
that  the  intent  of  the  teftator  might  be  known ;  and  as  to 
there  being  no  difference  between  a  conveyance  made  by 
them  and  one  made  to  them,  they  agreed  thus  far,  that 
where  they  were  parties  to  the  conveyance,  and  muft 
necefiarily  be  conufant  of  it,  there  the  comparifon  would 
hold  (a) 

The  dean  and' chapter  of  Carliile  were  incorporated  (i) 
by  the  name  of  the  ''Dean  and  Chapter  of  the  Cathedral 
Church  of  the  holy  and  undivided  Trinity  of  Carlifle," 
and  they  made  a  leafe  by  the  name  of  "  Dean  of  the  Ca- 
thedral Church  of  the  holy  Trinity  !n  Carlifle,  and  the 
whole  Chapter  of  the  Church  aforefaid :"  four  objeftions 
were  made  to  this  leafe;  1.  That  the  word  '* undividejd" 
was  omitted.  2.  That  in  Carlifle  was  ufed  inftead  of  of 
Carlifle,  which  was  the  true  name.  3.  That  the  word 
whole  was  added;  arid  4.  That  the  regular brder  of  the 
words  was  not  obferved.  But  it  was  refolved  that  the  leafe 
was  good,  notwithftanding  thefe  variances,  becaufe  they 
were  only  in  words  and  fyllables^  and  not  in  the  Jubftance  of 
the  name  {c). 

The  dean  and  chapter  of  Worcefter  were  incorporated 
by  the  name  of  the  "  Dean  and  Chapter  of  the  Cathedral 
Church  of  Chrift  and  the  Blefl'ed  Virgin  Mary  of  Wor- 
cefter :"  they  made  a  leafe  by  the  name  of  the  '*  Dean  cf 
the  Cathedral  Church  of  Chrift  and  of  our  bleflTed  Lady 

(«)  Brownl.  and  Goldf.  pi.  a,  243—247.  Vid.  the  cafe  of  ih^ 
corporation  of  Miniftcr  Dei  pauperis  domus  de  Donington  et  pauperes, 
&c.  xAnderf.  116.  {h)  33  H.  8. 

(0  10  Co.  124.  b.  Moore,  233.  x  Andcrf,  203,  206,  208. 
J  I-eon.  159.    2  Bulftr.  303.    Dyer,   278,  pi.  x. 

R  the 
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the  Virgin  of  Worcefter,  and  the  Chapter  thereof:"  and 
notwithftanding  the  alteration,  and  tranfpofition,  this  was 
held  to  be  no  material  variance  (a). 

The  dean  and  canons  of  Windfor  were  incorporated 
{b\  by  the  name  of  "the  Dean  and  Canons  of  the  King's 
free  Chapel  of  Su  George  the  Martyr  within  his  Caftle  of 
Windfor :"  in  the  time  of  King  Philip  and  Queen  Mary, 
they  made  a  leafe  of  lands  by  the  name  of  "  the  Dean  and 
Canons  of  the  King  and  Queen's  free  Chapel  of  St, 
George  within  the  Caftle  of  Windfor:"  here  three  vari- 
ances werQ  obferved.  i.  Thatinftead  of  "the  Ktng's  frcd 
chapel'*  were  ufed  ^^  the  King  arid  ^een*s  free  chapel." 
z.  That  the  word  "martyr"  was  omitted;  and  3.  That 
inftead  of  the  was  ufed  his  caftle.  The  two  latter  vari- 
ances were  held  to  be  immaterial,  becaufe,  they  were 
variances  in  words  andfyllables  only,  and  not  in  Juhjlance  \ 
for  that  "  St.  George"  included  the  "  martyr,"  as  the 
**  Trinity"  implied  and  included  the  word  "  undivided," 
and  that  "within  his  caftle  of  Windfor"  and  "within  the 
caftle"  were  in  fadl  the  (kme,  for  they  both  meant 
**  within  the  King*s  caftle:"  but  the  firft  was  held  to  be  a 
variance  infubjiance^  for  that  though  at  the  time  of  making 
the  leafe  the  cha^^l  was,  in  truth,  the  King  and  Queen's 
free  chapel,  *'  yet  the  corporation  ought  to  be  fuch  as  was 
given  by  the  founder,  and  that  fliould  not  be  altered  by  the 
alteration  of  the  name  of  the  founder  or  of  the  owner  of 
the  caftle ;  as  if  a  college  had  been  incorporated  in  the 
time  of  Edward  6th,  by  the  name  of  Mafter  and  Fellows 
of  King's  College,  they  could  not  in  the  reign  of  Queen 
Elizabeth  have  made  a'leafe  by  the  name  of  Mafter  and 
Fellows  o{  ^een's  College"  (c). 

(fl)  2  Bulftr.  30Z.  {b)  By  aft  of  parliament  in  the  22  Ed.  4. 

(<■)  io*^Co.  124.  b. 

A  COL- 
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A  COLLEGE  in  Oxford  was  incorporated  by  the  name 
"  GarHiani  et  Scholarium  domus  five  CoUegii  Scholarium 
de  Merton  in  Univerfitate  Oxoniae  ;"  they  made  a  leafe  by 
the  name  ^^Cuftodis  domus  five  Collegii  de  Merton  in 
Oxonia  et  Scholarium  ejufdem  domus:"  four  objeftions 
were  taken  on  account  of  variance,  i.  That  the  word 
cuJIqs  was  ufed  inftead  of  gardianus.  2.  That  the  leafe 
was  by  the  name  "  domus  five  collegii  de  Merton,"  fcho- 
larium  being  omitted  before  de  Merton.  3.  That  the  leafe 
was  "  in  Oxonia"  inftead  of  "  in  univerfitate  Oxoniae." 
4*  That  the  order  of  the  words  was  not  obferved,  for  that 
the  vf  Old  fcholare 5  was  removed  out  of  its  place,  and  put  at 
the  end,  inftead  of  coming  immediately  after  the  guardian. 
The  fecond  variance  was  held  to  be  a  variance  in  fubftance, 
"  for  that  the  aft  of  incorporation  had  baptized  the  college 
by  the  name  of  the  College  of  Scholars  of  Merton,  and 
they  had  made  the  leafe  by  the  name  of  the  College  of 
Merton  himfelf,  who  iij  truth  was  the  founder:"  but  the 
other  three  variances  were  held  to  be  immaterial,  "  for  that 
gardianus  was  the  fame  as  cujlosj  and  in  Oxford  and  in  the 
univerjity  of  Oxford^  meant  the  feme  thing,  and  the  fenfe 
remained  the  fame,  notwithftanding  the  tranfpofition  of 
the  word  "  fcholares"  {a). 

King  Henry  8th  incorporated  thehofpital  of  the  Savoy 
by  the  name  of  "  the  Mafter  and  Chaplains  of  the  Hofpital 
of  ih^  late  King  Henry  7th  ^  the  Savoy  :"  they  made  a 
leafe  by  the  name  of  "  William  Ogle,  Mafter  of  the  Hof- 
pita!  of  King  Henry  the  7th,  called  the  Savoy,  and  the 
Chaplains  of  the  fame." 

After  a  long  argument  at  the  bar  of  the  Exchequer, 
this  cafe  was  argued  by  the  barons>  and  two  of  them  (^) 

(^i)  10  Co.  125  a.    Moore,  166.    i  Anderf.  196  :  in  this  lail  book 
the  cafe  feems  very  incorrc6lly  reported. 
ib)  Clark  and  Gejit. 

R  2  againft 
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dgainft  the  CJiief  Baron  (« ),  were  of  opinion  that  the 
name  by  which  the  leafe  was  granted,  was  materially  vari- 
ant from  the  name  of  incorporation,  which  o,:inion  they 
fuppor^ed  on  this  argument,  "tnat  in  lubi:ance  many 
things  are  not  as  they  are  called^  but  one  thing  is  the  thing 
in  truth,  and  another  the  thing  in  appellation  \  that  there- 
fore tfie  leafe  being  made  by  the  mafter  and  chaplains  of . 
the  hofpital  called  the  Savoy,  it  was  not  certain  that  it  was. 
the  leafe  of  the  mafter  and  chaplains  of  the  Savoy ;  for  that 
one  hofpital  might  be  called  the  Savoy,  and  another  adhially 
he  the  Savoy,  and  that  therefore  it  was  not  to  be  intended 
that  the  hofpital  of  the  Savoy,  and  the  holpital  called  the 
Savoy  were  the  fame  corporation. 

In  order  the  better  to  anfwer  this  argument,  the  Chief 
Baron  made  a  diftindion  between  a  place  generally  which 
contained  within  itfelf  feveral  particular  places,  having 
each  a  diftincSt  known  n^me,  and  a  particular  place  which 
comprehended  no  other  place  within  it :  thus,  London 
comprehends  feveral  wards,  fever^  pariflies,  feveral  ftreets 
of  different  names,  in  which  place  it  would  be  abfurd  to 
call  the  particular  by  the  name  of  the  general,  as  to  fay  the 
Black  Friars  called  London,  inftead  of  the  Black  Friars  in 
London  ;  but  the  hofpital  of  Chriftchurch,  or  the  hofpital 
called  Chriftchurch  in  London  is  the  fame,  becaufe  Chrift- 
church is  a  particular  name,  which  does  not  comprehend 
other  places  of  other  names  in  itfelf. — Again,  the  abbey  of 
Bermondfey,  and  the  abbey  called  Bcrmondky  is  the  fame, 
and  yet  the  abbey  of  Weftminfter,  and  the  abbey  called 
Weftminfter  is  not  the  fame,  becaufe  Weftminfter  is  the 
name  of  a  place  general,  which  contains  feveral  particulars, 
— He  contended,  therefore,  that  the  hofpital  of  the  Savoy, 
and  the  hofpital  called  the  Savoy  were  fubftantially  the  feme 

'  (^^)  Manwood. 

thing ; 
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thing ;  for  that  the  words .  of^  in^  and  called^  were  con- 
founded migrants,  and  had  ail  thfe  fame  fignification ;  as  if  a 
man,  having  a  manor  of  Dale,  leafed  his  "  manor  o/'Dale," 
or  his  "  manor  called  Dale,"  or  his  "  manor  in  Dale,"  in 
each  cafe  the  manor  would  pafs  («).  He  further  obferved, 
that  inafmuch  as  in  every  fuch  leafe,  there  was  a  perfeft 
underftanding  of  the  parties  on  both  fides,  the  intereft 
fhould  pafs  to  the  leflee,  and  it  was  unreafonable  that  the 
fucceflbrs  of  thofe  perfons  who  made  fuch  leafes  fhould 
avoid  them  for  a  trifling  circumftance  againft  the  cxprefs 
intendment  of  their  predeceflbrs,  who  had  taken  money  of 
the  leffee,  and  had  done  an  aft  which  they  thought  valid, 
and  might  and  would  have  amended  in  their  grant,  if  they 
had  known  that  fuch  miftake  exifted.— As,  however,  the 

♦  

chief  baron  was  buc  one  judge  againft  two,  the  plaintiff  who 
wifhed  to  icc  alide  the  leafe,  had  judgment:  a  writ  0/ error 
was  brought  in  the  exchequer  chamber,  but  while  it  was 
dependiiig,  the  m.^tter  was  compounded  for  money  {li). 

Lord  Coke  alluding  to  this  cafe,  expreffes  his  difap- 
probation  of  the  judgment  in  thefe  terms.  "  It  is  true 
that  judgment  was  given  .  in  the  Exchequer  by  Baron 
Clarke  aad  Baron  Gent,  againft  the  opinion  of  Sir  Roger 
Manwood,  Chief  Baron,  toth  virihus\  and  after  the  writ  of 
error  brought,  and  the  cafe  argued  at  the  bar,  the  laid 
Thomas  Fanfliaw  compounded  with  Pafcal  for  his  leafe^ 
and  I  vifas  of  counfel  with  the  faid  Thomas  Fanfhaw :  and 
I  conceive  that  there  is  little  difference  betwixt    "  the 

(«)  This  cafe  of  the  manor  of  Dale,  the  judges  who  argued  on  the 
other  fide,  obferved,  was  not  airways  law  j  it  was  law  where  it  appeared 
that  the  viU,  town,  or  place  called  Dale  was  coextenllve  with  tho 
manor  5  bqt  it  might  happen  that  there  were  two  manors  within  the 
place,  and  then  either  of  them  might  be  called  the  "  manor  o/Dale,  but 
neither  of  them  could  be  called  the  manor  Called  Dale."   i  Anderf.  a  1 8^ 

(Jf)  Moore  136.    i  Anderf.  202,219.    i  Leon.  155. 

R  3  mayor 
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mayor  and  commonalty  of  the  city  ^London,"  and  **  the 
mayor  and  commonalty  of  the  city  called  London^"  unlefs 
it  can  be  fliewn  that  there  are  two  diftinfl  corporations 
which  have  thefe  two  diftindJ:  names  {a). 

John  Alcock  brought  an  aftion  of  trefpafs  againfl 
Henry  Ayray,  dodlor  of  divinity,  and  others,  and  declared 
of  a  trefpafs  in  a  houfe  of  the  plaintiiF,  called  the  Parfonage 
Houfe,  and  two  clofe^  of  the  plaintiff,  one  called  the  Par- 
fonage Clofe,  and  another  containing  ten  acres  of  glebe 
land,  at  Charleton  fuper  Otmore,  in  the  county  of  Oxford : 
the  defendants  pleaded  not  guilty,  on  which  a  fpecial  ver- 
dict was  found  to  this  efFe£l ;  that  the  places  in  which  the 
trefpafs  was  committed  were  parcel  of  the  glebe  of  the 
reftory  of  Charleton  fuper  Otmore,  of  which  Henry 
Ayray,  at  the  time  of  the  trefpafs  and  of  the  verdift,  was 
parfon:  that  Edward  the  third,  in  the  14th  year  of  his 
reign,  had  granted  to  one  Robert  de  Eglesfield  to  found, 
in  a  certain  houfe  of  his  in  Oxford,  a  collegiate  hall  of 
fcholars,  chaplains,  and  others,  under  the  name  oi  Aula 
Scholar*  Regina  de  OxorCj  quae  per  unum  praepofitum  de 
diftis  fcholaribus— ^— guberna^^itur,  and  to  give  and  af- 
fign  that  houfe  with  the  appurtenances  ^r<^//V  pnspojito  et 
Jcholarihus^  to  have  and  to  hold  to  them  and  their  fucceflbrs 
prapofitis  et  fiholaribus  aula  illius  for  their  habitation  for 
ever;  it  was  further  found  that  King  James  ift  had,  under 
the  great  feal,  exemplified  this  charter  in  the  records  of  the 
chancery  enrolled  in  the  tower  of  London,  and  in  the  ex- 
emplification the  claufe  of  "  fub  nomine"  was  "  fub  no- 
mine Aulae  Reginae  de  Oxon,"  whereas  in  the  charter  it 
was  "  fub  nomine  Aulae  Scholarium  Reginae :"  it  was  alfo 
found,  that  the  faid  Robert  de  Eglesiield  founded  the  college 

{»)  10  Co.  ia6  a.  in  the  cafe  of  the  mayortmd  burgeffes  of  Lynnc. 

according 
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according  to  his  licence,  and  in  his  charter  of  foundation 
ordered  that  it  ihould  be  for  ever  called  Aula  Regin^e^  and 
that  in  feveral  parts  he  called  the  Scholar es^  by  the  tern:\ 
focii\  it  was  further  found,  that  on  the  8th  of  July,   1509, 
'  one  Hugh  Hodgefon,,  then  provoft  of  the  hall  aforefaid, 
and  the  fcholars  of  the  fame,'  who,  it  feems,  were  feifed  of 
the  advowfon  of  the  reftory  in  queftion,  by  their  deed 
under  their  common  feal,  and  by  the  names  of  Hugh 
**  Praepofiti  Coliegii  Reginae  in  univerfitate  Oxoni^e,  et 
fociorum  et  Scholarium  ejufdem  Coliegii,"  prefented  one 
Allen  Scott  to  the  church  which  was  then  void,  who  was  ad- 
mitted, inftituted,  and  indufied ;  that  the  faid  Allen  being 
parfon  of  the  laid  church,  and  having  become  provoft  of  the 
faid  hall,  in  the  loth  of  Elizabeth  by  his  deed  demifed  the 
faid  reftory  to  William  Shillingford  for  the  term  of  81  years, 
and  that  afterwards  the  *'  provoft  of  the  hall  or  college 
aforefaid,  and  the  fcholars  of  the  fame  hall,  by  the  names 
*' Praepofiti  Sociorum  et  Scholarium  Aulae  vel  Coliegii 
Reginae  in  univerfitate  Oxoniae,"  patrons  of  the  reftory 
of  the  church  of  Carleton  fuper  Otmore,  by  their  deed 
fealed  with  their  common  feal,  confirmed  the  faid  demife; 
that  the  ordinary  likewife  confirmed  it  in  the  life  time  of 
Allen  Scott;  that  Allen  Scott  died,  after  whofe  death  the 
defendant.  Dr.  Ayray,  was  lawfully  prefented,  admitted,  in- 
ftituted, and  indudled,  and  that  the  plaintiff  had  the  eftate 
and  intereft  of  William  Shillingford' :  then  the  trefpafs  was 
found. 

Those  who  fupported  the  title  of  the  defendant  objected 
that  as  well  the  confirmation,  as  the  prefentation  were  ut-r 
terly  void,  by  reafon  of  the  ipifprifion  of  the  true  name  of 
the  corporation;  the  firft  queftion  therefore  which  was 
made  was,  what  the  true  name  of  the  corporation  was  j 
and  they  conceived  it  to  be    **  Prsepofitus  et  Scholares 

R  4  Aulje 
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Aulae  Scholarium  Reginsc  de  Oxon,"  which  they  coUeiled 
from  the  words  of  the  charter  of  licence,  *'  a  certain  col- 
legiate hall  de  Scholaribus—— under  the  liame  of  aula 
Scholarum  Reginae  de  Oxon  quae  per  unum  praepofitum 
de  diclis  Scholaribus— gubernabitur :"  this  being  therefore 
the  true  name,  there  were  five  differences  between  it  and 
the  name  ufed  in  the  confirmation ;  three  in  addition,  one 
in  alteration,  and  one  in  omiilion ;  in  addition  there  were, 
firft,  the  word  "  focii,"  the  confirmation  being,  "  Praepofi- 
tus,  Socii  et  Scholares,  where  it  fliould  have  heen  "  Prae- 
pofitus  et  Scholares  5"  fecondly,  the  words  "  vel  Collegii," 
and  thirdly,  the  word  "  univerfitate."  In  alteration  there 
was  the  word  "  de"  inftead  of  "  in,"  for  the  true  name  of 
the  corporation  was  ^^de  Oxon,"  and  the  confirmation  was 
*'  in  univerjitate  Oxon."  In  omiffion,-  the  variance  was 
that  the  confirmation  had  "  Aulae  Reginae"  inftead  of 
*'  Aulae  Scholarium  Reginae."  In  the  prefentation  feveral 
variances  were  obferved  j  one  iteration  of  "  CoUegii" 
for  "  Aulae,"  and  the  other  mifprifions,  in  addition,  alter- 
ation and  omiiBon, 

After  argument  at  the  bar,  the  judges  refolved  that 
the  variance  arifing  from  the  omiffion  of  the  word  "  Scho- 
larium" after  the  word  **  Aulae"  was  the  only  one  attended 
with  any  difficulty,  and  that  that  depended  on  what  was 
the  true  name  of  the  corporrtion,  and  what  was  the  diver- 
fity  between  the  prefent  cafe  and  that  of  Merton  College 
before  mentioned  («),  which  was  affirmed  by  all  the  judges 
to  be  good  law. 

Yet  notwithftanding  the  refemblance  of  the  prefent 
cafe  to  that,  in  the  omiffion  of  this  word  "  Scholarium" 
before  "  Reginse,"  they  refolved  that  both  the  confirma- 
tion and  prefentation  were  good ;  for  they  were  of  opinion, 
on  full  confideration  of  the  charter  of  Ed.  III.  and  of  the 

(jai)  Vid.  ante^  page  243. 

inftrument 
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inftrument  of  Robert  de  Eglesfield,  that  the  true  ns^me  of 
the  corporation  was  ''  Praepofitus  et  Scholares  Aulae  Rc- 
ginae  de  Oxoii  ;'*  it  appeared  by  the  charter  itfelf  that  the 
word  "  Scholares"  wasneceflary  only  onCe  in  the  name  of 
the  corporatii)n  i  in  the  claufe  of"  fub  nomine,"  the  word 
was  but  once  mentioned,  and  although  in  that  claufe,  the 
words  were  *'  Aulae  Scholarium  Reginae,"  yet  when  the 
word  **  Praepofitus"  wa^  introduced,  the  word  "  Scho- 
lares" ought  in  conftruftion  to  precede  the  words  *^  Aulae 
Reginae ;"  if  it  did  not,  this  would  be  a  fole  corporation 
confifting  of  a  provoft  only,  for  then  the  corporation  would 
be  *'  Praepofitus  Aulae  Scholarium  Reginae,"  whereas  it 
was  acknowledged  on  all  hands  that  this  was  a  corporation 
aggregate  confifting  of  provoft  and  fcholars :-  immediately 
after  the  words  "  fub  nomine  Aulae  Scholarium  Reginse" 
the  following  were  added  *^  quae  per  unum  praepofitum  de 
diftis  Scholaribus gubernabitur,"  fo  that  it  clearly  ap- 
peared that  the  word  "  Scholares"  ought  to  be  but  once 
mentioned  in  the  name  of  the  corporation.  This  con* 
ftrudlion  was  confirmed  by  the  fubfequent  parts  of  the 
charter,  by  the  inftrument  of  foundation,  and  by  the  uni- 
form praftice  of  the  corporation  itfelf.  By  the  charter, 
the  founder  was  impowered  to  give  the  meflliage  with  the 
appurtenances  *'  Praefatis  Praepofito  et  Scholaribus,"  to 
have  ^nd  to  hold  to  them  and  their  fucceflbrs  "  Praepofitis 
et  Scholaribus  aulae  illius,"  by  which  it  appeared  not  only 
that  the  King  joined  the  words  '^  Praepofitus  and  Scho- 
lares," but  gave  the  precedence  to  the  word  "  Scholares" 
before  "  aulae  illius,"  and  no  mention  was  made  of  it  after- 
wards; by  the  inftrument  of  foundation,, it  was  ordained 
that  the  college  fliould  be  always  called  "  Aulae  Reginie,'* 
and  not  "  Aulae  Scholarium  Reginae."  The  corporation 
itfelf  from  the  time  of  its  incorporation  had  never  accepted 

any 
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any  grant,  nor  made  any  grant,  with  the  repetition  of  the 
word  "  Scholares ;"  it  had  always  been  mentioned  but 
once,  as  appeared  by  a  great  number  of  precedents :  It  had 
never  been  called  in  vulgar  appellation,  "  Queen's  Scholars' 
College ;"  neither  did  any  one  know  it  by  that  name  j  every 
one  knew  it  by  the  name  of  "  Queen's  College"  (a). 

From  all  the  cafes  put  together,  we  may  colIeiSl  this 
general  rule,  that  a  variance  from  the  precife  name  of  the 
corporation,  which  makes  no  difference  in  the  meaning, 
however  different  it  may  render  it  in  words  and  fyllables, 
will  not  invalidate  a  grant  made  by  another  to  the  cor- 
poration, or  by  the  corporation  to  another,  whether  the 
variance  be  by  addition,  omiffion,  or  alteration  of  a  word : 
but  from  many  of  the  cafes.  We  may  be  juftified  in  remark- 
ing that  in  many  inilances,  that  which  in  former  times 
would  have  been  confidered  as  a  variance  in  fubflance, 
would  now  be  confidered  only  as  a  variance  in  fyllables  and 
words. 

It  may  appear  to  fome  into  whofc  hands  this  work  may 
fell,  that  I  have  given  myfelf  a  great  deal  of  unneceffary 
trouble  to  detail  fo  many  cafes,  on  a  fubje£^,  where  com- 
mon fenfe  applied  to  each  particular  cafe,  mufl  naturally 
be  a  better  guide  than  a  voluminous  collection  of  pre- 
cedents :  the  beft  apology  I  can  make  is  this,  that  in  the 
books  in  which  thefe  cafes  are  reported,  thofe  queftions 
which  to  this  clafs  of  readers  may  appear  fo  trivial,  make 
fo  confpicuous  a  figure  by  the  length  aYid  learned  lumber 
of  the  arguments  both  at  the  bar  and  on  the  bench,  that  I 
was  afraid  another  clafs  of  readers  would  have  thought  I 
had  not  done  juftice  ta  the  fubjedl,  had  I  treated  it  in  a 
manner  more  concife. 

(«)  Dr.  Ayray's  cafe,    u  Co.  18  b.— 22  b. 

To 
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To  avoid  grants  or  leafes  made  by  corporations,  on  ac- 
count of  a  miftake  in  the  corporate  name,  is  certainly  un- 
juft,  even  though  the  variance  be  in  w^hat  is  cJled  fub- 
ftance :  it  is  impoffible  that  the  grantees  or  leffees  fhould 
know  the  real  name  of  foundation ;  but  the  corporation 
muft  be  prcfumed  to  know  it,  and  if  they  do  not  ufe  it,  they 
ought  not  to  be  permitted  to  take  advantage  of  their  own 
wrong.  This  injuflice  was  felt  and  cenfured  when  the 
attempts  made  by  corporations  to  fet  afide  their  leafes  and 
grants  became  frequent,  and  was  in  a  great  meafure  re- 
prefled  in  confequencc  of  the  cafes  of  the  mayor  and  bur- 
geffes  of  Lynne  and  Dr.  Ayray  (a).  In  the  former  of 
thefe  Lord  Coke  expreffes  himfelf  to  this  efFeft.  *'  And 
it  is  well  obferved  in  Sir  Moile  Finch's  cafe  (^),  that  till 
this  generation  of  late  years,  it  was  never  read  in  any  of 
our  books,  that  any  body  politic  or  corporate  endeavoured 
or  attempted  by  any  fuit  to  avoid  any  of  their  leafes,  grants^ 
conveyances,  or  other  of  their  own  deeds,  nor  any  other 
grants,  &c.  made  to  them  for  the  mifnomer  of  their  true 
name  of  incorporation.  But  after  a  window  was  opened 
to  give  them  light  to  avoid  their  own  grants  for  the  mifno- 
mer of  themfelves,  what  fuits  and  troubles  (to  avoid  grants, 
&c.  as  well  made  to  them  as  by  them)  have  followed  there- 
upon every  one  knows :  but  there,  it  was  faid,  that  for  every 
curious  or  nice  mifnomer,  God  forbid  that  their  leafes  or 
grants,  &c.  fhould  be  defeated;  for  there  is  a  found  differ- 
ence between  writs  and  grants;  if  a  writ  be  adjudged  bad 
on  account  of  a  mifnomer,  the  only  confequence  is  that  it 
abates,  and  ?he  plaintiff  may  have  a  new  writ  of  common 
right  by  the  proper  name  (c) ;    but  he  cannot  of  common 

(a)  V.  Jenk.  233,  270,  271,  a  note  to  Plowd.  536. 

ib),6  Co.  65  a, 

(0  Per  Manwood>  C.  B.    i  Anderf.  207. 

right 
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right  have  a  new  bond  or  a  new  leafc  or  grant  I  con- 

ceive it  would  be  reafonable  to  drive  him  who  would  avoid 
a  writing,  demifc,  grant,  &c.  made  by  tl  corporation  or  to 
it,  by  rcafon  of  any  verbal  or  literal  mifnomer,  to  (hew  that 
there  are  two  corporations  in  the  fame  city,  borough,  or 
town,  one  by  the  true  name  and  another  by  fuch  name  as 
is  contained  in  the  deed,  &c.  and  fo  leave  the  deed,  &c. 
good,  by  or  to  one  of  them.  But  when  in  truth  there  is 
but  one  and  the  fame  corporation,  leafes,  grants,  &c.  made 
by  them  or  to  them,  ought  not  to  be  avoided  by  fuch  nice 
and  verbal  variances,  when  in  fubftance  the  true  name  of 
the  corporation,  either  by  matter  expreflcd  or  neceffarily 
implied  in  the  words  themfelves,  appears  to  the  court**  {a). 
In  a  leafe,  grant,  or  other  deed  made  by  a  corporation 
aggregate,  or  any  deed  made  to  it,  it  is  not  neceiTary  that 
the  proper  name  of  the  head  (hould  be  mentioned,  becaufe 
the  proper  name  of  fuch  a  body  politic  is  the  name  of  in- 
corporation, and  not  the  names  of  any  of  the  individuals  of 
whom  it  is  compofed  {b). 

In  an  ejedlment,  the  plaintiff  counted  on  a  leafe  made  by 
the  warden  and  college  of  All  Souls  in  Oxford,  and  ex- 
ception was  taken  that  the  name  of  baptifm  of  the  War- 
den was  omitted,  but  it  was  adjudged  that,  it  was  not 
neceflary  (r). 

This  point,  however,  feems  anciently  to  have  been  un- 
derftood  otherwife,  for  we  are  told  that  it  was  faid  by 
Littleton  in  the  reign  of  Edward  the  fourth,  that  "  if  dean 
and  chapter  make  a  leafe  without  mentioning  the  proper 
name  of  the  dean,  the  leafe  is  yoid:*'  quodfuit  concejfum 
per  totam  curiam  (^/),  and  Broke  fays,  *'  fee  a  diverfity  be- 

(a)  10  Co.  126  a.  (4)  3Salk.  103. 

{c)  Carter  v.  Crumwel,  Dyer  86  a.  in  margin. 
(ii)  i8  Ed.  4.    8  Bro.  Corpor.  59. 

tween 
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tveen  a  grant  made  by  them  and  to  them."    There  is  cer- 
tainly, however,  no  diverfity  at  this  day. 

The  naming  or  not  naming  the  head  may,  however, 
fometimes  make  a  difference  in  the  obligation  impofed  on 
the  corporation  by  the  deed  after  the  death  of  the  head  in 
whofe  time  it  was  made.  Thus  it  is  held  (tf),  that  if  a 
dean  and  chapter,  or  a  prior  and  convent,  without  naming 
the  head  by  his  proper  name,  grant  by  the  common  feal, 
an  annuity  till  the  grantee  be  promoted  to  a  benefice,  by 
the  aforefaid  dean  or  prior;  the  fucceflbr  ofthedeanor 
prior  may  make  a  tender  0/  a  benefice ;  but  that  if  the 
dean  or  prior  had  been  named  by  his  proper  name,  the 
fucceflfor  could  not  have  made  the  tender,  becaufe  the  word 
aforefaid^  in  this  Jatter  cafe,  would  have  referred  to  the 
particular  dean  or  chapter  who  made  the  grant. 

In  the  cafe  of  a  fole  corporation',  however,  the'  name  of 
baptifin  muft  be  ufed  as  well  as  the  corporate  name ;  and 
there  is  a  difference  between^  thofe  corporations  fole  who 
have  the  fee  fimple  in  them  and  may  have  a  writ  of  right,  as 
a  bifhop  or  dean  diftin(%  from  hisi chapter,  and  thofe  who 
have  not  the  fee  fimple,  as  a  parfon  or  vicar  i  in  the  cafe  of 
the  foi*mer  the  Chriflian  name  alone  is  fuflicient;  but  in 
,  that  of  the  latter  both  Chriflian  arid  firname  mufl  be 
ufed(*). 

Asa  corporation  muft  take  and  grant  by  their  corpo- 
rate name,  fo  by  that  name  they  mufl  in  general  fue  and  be 
fued ;  and  they  may  fue  by  their  true  name  of  foundation 
though  they  be  better  known  by  another  name ;  thus  the 
mafter  and  fcholars  of  the  hall  of  Valens  Mary  in  Cam- 
bridge, brought  a  writ  by  that  name,  which  was  the  name 
of  their  foundation,  though  they  were  better  known  by 

s 

{a)  14  H.  7.  vid  .  Dyer  86,  pi.  96,  97,  98. 

(A)  Vid.  a  Inft.  666. 

the 
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the  name  of  ^  Pembroke  Hall,  and  the  writ  was  held 

good  (a). 

As  a  corporation  by  prefcription  may  have  feveral  names, 
they  may  fue  by  the  one  name  or  the  other,  alleging  that 
they  and  their  predeceflbrs  have  from  time  immemorial 
been  known,  and  been  accuftomed  to  plead  by  the  one  or  by 
the  other  (b).  It  is  faid,  that  if  a  corporation  be  known 
by  a  name,  it  is  fufficient  to  fue  them  by  that  name  (r), 
but  this  feems  to  be  confined  to  the  cafe  of  a  corporation 
by  prefcription,  for  it  is  faid,  on  another  occafion  (//),  that 
when  a  corporation  is  created  by  the  King,  and  the  com- 
mencement of  it  appears  by  record,  it  can  have  no  other 
name  by  ufe,  nor  be  named  otherwife  than  as  the  King  by 
his  letters  patents  has  appointed,  and  the  court  will  not 
permit  it  to  be  fued  by  another  name.  Yet  I  fee  no  reafon, 
why,  in  the  cafe  of  a  corporation  by  charter,  which  has  ac- 
quired by  long  ufage  a  name  of  reputation  different  from 
its  real  name  of  foundation,  may  not  be  fued  by  that  name 
of  reputation  as  well  as  a  man  may  be  fued  by  a  name  of 
reputation  different  from  his  name  of  baptifm,  or  v/hy  if  the 
corporation  plead  a  mifnomer,  the  plaintiff  may  not  re- 
ply that  it  is  known  by  the  one  name  as  well  as  by  the 
other. 

A  WR  IT  of/are  facias  was  brought  againft  the  provoft  and 
fcholars  of  the  bleffed  Mary  and  Saint  Nicholas  in  Canter- 
bury. The  provoft  and  fcholars  pleaded  that  the  college 
aforefaid  was  of  the  foundation  of  H.  6,  who  by  letters 
patent  founded  it  by  the  name  of  the  provoft  and  fcholars,  &c. 

(^?)  44  Ed.  3,  35. 

v" 

(/»)  Vid.  9  Ed.  4, 11.    13  H.  7,  i4«    16  H.  7,  i,  and  ai  H.  6,  4, 
which  laft  feems  contra, 

(c)  8  AflT.  pi.  24.    Bro.  Corpor,  40. 
(J)  I  Andcrf.  213. 
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&c.  ^Canterbury,  and  this  variance  was  held  to  be  a  mif- 
nomer,  for  this  wife  reafon,  that  a  man  might  be  in  fuch  a 
place  and  not  ^it,  as  St.  Martin's  le  Grand  is  in  London 
but  is  not  g/* London  (a). 

A  CHAUNTRY  prieft  was  incorporated  by  the  name  of 
Provoft  of  the  Chauntry  of  C.  a  writ  was  brought  againft 
him  by  the  name  of  Provoft  of  the  Houfe  of  C.  this  was 
held  a  variance  fufScient  to  abate  the  writ  {b). 

A  WRIT  brought  againft  the  priorefs  of  Newark  of 
Dorchefter  was  abated,  on  the  ground  that  it  fliould  have 
been  againft  the  priorefs  of  Newark  only  {c). 

If  to  the  real  name  of  a  corporation  any  thing  be  added 
by  way  of  fynonyme  or  explanation,  that  will  not  make 
a  mifnomer:  as  if  a  corporation  confift  of  matter  and  con- 
freres, and  they  be  fued  by  the  name  of  Mafter  and 
Confreres  Jive  focit 'y  the  v/ords  Jive  focii  are  only  fur- 
plufage(^J. 

An  adlion  at  the  fuit  of  a  corporation  aggregate  to  re- 
cover a  thing  due  to  them  in  their  corporate  right,  muft 
not  be  brought  in  the  name  of  their  head  alone,  but  in  their  ' 
full  corporate  name,  unlefs  it  appear  that  the  aft  of  parlia- 
ment or  charter  by  which  they  are  conftituted,  enables 
them  to  fue  in  the  name  of  their  head.  Therefore  where 
the  prefident  of  the  college  of  phyficians  fued  to  recover 
a  penalty  for  pradlifing  phyfic  C€>ntrary  to  their  charter, 
judgment  was  arretted  on  the  ground  that  the  aftion  fliould 
have  been  brought  in  the  name  of  the  prefident  and 
college  (e). 

{a)  i5£d.  4,b.    Bro.  Corpor,  33. 

(h)  38  Ed.  3,  14, 15.    Br.  Corpor.  21. 

(()  38  Ed.  3,  28.    Bro.  Corpor.  22  mifnom.  25. 

(d)  20  Ed.  4, 12.    Br.  183,  Corpor.  8. 

(e)  2  Bulftr.  185. 

Yet 
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Yet  f hough  it  appear  that  the  head  of  a  corporation  li 
enabled  to  fue,  in  his  own  name,  for  any  thing  to  which 
the  corporation  are  intitled,  this  will  not  preclude  them 
from  fuing  by  their  name  of  in<!orporation ;  thus  where 
debt  was  brought  in  the  name  of  the  Prefident  and  College 
of  Phyftcians  to  recover  the  penalty  of  5I.  per  month,  on  the 
ft.  14  H.  8,  c.  1 5,  for  praftifing  phyfic  in  London  without  a 
licence ;  on  demurrer  to  the  declaration,  this  objedion, 
among  others,  was  taken,  that  the  action  ought  to  have  been 
brought  in  the  name  of  the  college  only,  or  of  the  prefi- 
dent only,  the  words  of  the  patent  being,  '*  quod  ipfi  per 
nomina  prefidentis  collegii  feu  comnfUnitatis  facultatis 
medicinal  London,"  fhould  fue  and  be  fued ;  to  which  it 
was  anfwered,  that  they  were  incorpbrated  by  the  name  of 
PreAdent  and  College,  and  had,  in  confequence  of  that,  a 
power  to  fue  and  be  fued  by  that  name,  and  *  that  this 
power  was  not  taken  away  by  the  additional  affirmative 
power  which  was  given  them  {a% 

We  have  fecn  that,  when  an  aft  of  parliament  grants 
any  thing  to  a  corporation,  the  grant  fliall  take  efFe£l, 
though  the  true  corporate  name  be  not  ufed,  provided  the 
name  a£tually  ufed  be  a  fufficicnt  defcription  of  the  corpo- 
ration j  but  it  is  doubtful  whether  in  fuing  to  enforce  its 
claim  under  that  a<St,  it  can  ufe  the  name  therein  mentioned. 
*-The  only  cafe  I  find  on  this  fubjeft  is  the  following : 

The  univerfity  of  Cambridge  was  incorporated  by  the 
name  of  Chancellor^  Majlers^  and  Scholars  \  the  ftatute  {b) 
which  difables  popifli  recufants  coiivift  from  prefenting  to 
benefices,  vefts  fuch  prefentations  in  the  chancellor  and 
fchohirs  of  the  two  univerfities,  diftinguifhing  the  counties 
within  which  each  of  them  fhall  refpedlively  prefent.— The 
univerfity  of  Cambiidge  brought  a  quare  impedit  ^Lgzinit  the 

(a)  1  Salk.  451.  (^)  3  J.  I,  c.  5,  f.  18, 19,  xo. 

archbilhopj 
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archbifhop  of  York,  by  the  name  of  Chancellor  and  Scho- 
lars :  the  defendant  pleaded  in  abatement,  that  the  univer- 
fity  was  incorporated  by  the  name  of  Chancellor^  Majlers^ 
and  Scholars^  and  that  .therefore  they  had  fued  by  a  wrong 
name:  the  Court  of  Common  Pleas  gave  judgment  of 
"  refpondeas  oufter/'  on  which  the  defendant  brought  a 
writ  df  error  in  the  King's  Bench. 

In  favour  of  the  univerfity  it  was  argued,  that  a  corpo- 
ration may  have  one  name  by  which  they  may  take,  and 
another  by  which  they  may  fue  (tf) ;  it  did  not  therefore 
follow,  that  becaufe  the  univerfity  was  incorporated  by  one 
name,  they  could  not  fue  by  another ;  the  a£l  of  parlia- 
ment vefting  this  right  in  them  by  the  name  of  Chancellor 
and  Scholars,  was  an  incorporation  of  them,  as  to  this 
particular  purpofe :  this  could  be  done  by  letters  patent ;  {b) 
much  more  migh^  it  be  done  by  a6l  of  parliament ;  and  if 
this  were  fo,  the  very  aft  of  parliament  was  a  falfification 
of  the  plea.— To  this  it  was  anfwered,  that  if  the  univer- 
fity had  in  faft  one  name  by  which  they  might  take,  and 
another  by  which  they  might  fue,  they  bught  to  have 
(hewn  it  \  that  the  a£t  of  parliament  operated  only  as  a 
defcription  of  perfon,  as  a  devife  would  do,  and  not  as  an 
incorporation  to  a  fpecific  purpofe. 

Parker,  C.  J.  obfervedthat  the  declaration  fet  forth 
the  a6l  of  parliament  as  an  authority  to  fue  by  that  name, 
which  put  it  on  the  defendant  to  fhew  fome  fpecial  matter 
to  avoid  it,  as  the  acceptance  of  another  charter,  by  another 
name,  at  a  time  fubfequent  to  the  afib.— Powys,  feniqr, 
faid,  that  "  chancellor  and  fcholars"  was  fuch  a  name  as 
comprehended  the  whole  univerfity,  for  that  it  included 
both  head  and  members. — The  other  two  juftices,  Eyre 
and  Powys,  junior,  faid  that  it  did  not  follow  that  what 

(a)  I  Rol,  513.  (^)  a  H.  7,  13.    4  Leon.  19.0. 

S  was 
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was  fufficient  as  a  dcfcription  to  enable  a  perfon  to  take, 
was  a  name  by  which  he  might  fue  {a). 

In  all  legal  j>roceedings,  where  a  corporation  is  intro- 
duced, its  true  name  muft  be  ufed,  whether  it  be  a  party 
to  the  proceedings  or  not. 

In  an  adlion  on  a  contrail  for  the  transfer  of  a  certain 
quantity  of  South  Sea^ftock,  the  plaintiff  declared,  that 
in  confideration  that  he  had  undertaken  to  transfer  to  the 
defendant  8ool.  ^Mn  capitali  fundo  gubernatoris  et  focietatis 
mercatorum  Magnae  Britanniae  negociantium    ad  maria 
auftr/alia  etalialoca  Americxetpro  incitatione  pifcationis, 
anglice  vocato  South  Sea  Stocky"  the  defendant  promifed  to 
accept  it,  and  pay  5600I. — On  "non  afliimpfit"  being 
pleaded,  the  caufe  was  tried  at  Guildhall,  and  one  of  three 
objections  taken  to  the  declaration  was  this,    that  the 
name  of  the  South  Sea  company  was  miftaken^  for  diat 
there  was  no  fuch  word  as  auftr/alia  for  fouth^  the  proper 
Latin  word  being  auftralia,  without  the  z.    On  this,  as 
well  as  on  the  other  objedlions,  a  verdid  was  allowed  to  be 
taken  for  the  plaintiff,  with  leave  for  the  defendant  to  ap- 
ply to  the  court  for  a  new  trial;  and  on  an  appUcation  for 
that  purpofe,  after  great  debate^  a  new  trial  was  granted^ 
on  the  ground  that  the  plaintiff  had  failed  in  proving  his 
declaration  ;  for  the  evidence  being  of  a  promife  to  accept 
South  Sea  ftock,  and  the  name  of  the  corporation  being 
fet  out  with  an   infenfible  word,  "auftr/alia**  inftead  of 
"  auftralia,'*  the  declaration  did  not  defcribe  that  corpora- 
tion,  and  confequently '  the  agreement  fet  forth,   was  ta 
transfer  a  ftock  different  from  that  which  was  proved  by 
the  evidence :  and  it  was  held,  that  if  the  word  auftr/alia 
were  rejefted,  as  the  counfel  for  the  plaintiff  viroidd  have 
had  it,  that  would  not  he?lp  the  plaintiff,  for  then  the  cor- 

(^d)  t%  Mod.  so7>  2oS. 

poratioQ 
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paration  dcfcribed  would  be,  "  the  governor  and  company 
of  merchants  trading  to  the  feas  and  other  places  in  Ame- 
rica," but  would  not  be  that  corporation,  part  of  whofe 
ftock,  it  was  proved,  was  agreed  to  betransfered  (a). 

An  a<St  of  parliament  gave  power  to  the  juftices  of  the 
county  of  Surry^  at  their  quarter  feffions,  on  the  applica- 
tion of  "  the  mayor,  alderrtien,  and  commons  of  the  city 
of  London,  in  common  council  afTembled,"  to  i/Tue  a 
precept  to  the  (herifFto  fummon  a  jury  to  inquire  into  the 
value  of  certain  eftates;  an  order  was  made  by  the  juftices 
at  their  quarter  feffions,  ftating,  that  on  the  application  of 
the  ^^ mayor,  and  commonalty,  and  citizens,". they  ifTued 

a  precept and  ftatii\g  all  the  fubfequent  proceedings; 

this  order  being  removed  by  certiorari  into  the  King's 
Bench,  this  objection,  among  others,  was  taken  to  it^ 
that  it  ftated  the  application  to  have  been  made  by  the 
mayorj  commonalty  and  citizens^  inftead  of  being  made  by 
the  mayor^  aldermen^  and  commons^  according  to  the  direc- 
tions of  the  aiS.  The  cdurt  held  the  objeftion  to  be  well 
founded,  for  that  the  bodies  defcribed  in  thefe  different 
terms  were  diftmflr,  the  one  being  a  fele£i  body,  the  other 
the  corporation  at  large,  and  that  they  could  not  go  into 
the  examination  of  any  fmft  tending  to  reconcik  fuch  dif- 
tin<Slion,  or  to  (hew  that  in '  truth  the  former  were  the 
proper  perfons;  and  on  this  obje£tion,  among  others,  the 
order  was  qualhed  [b). 

2.     Tfljat  aSis  a  Corporation  aggregate  muji  do  by  deedy  and 

what  it  may  do  without  deed. 

This  queftion  feems  by  the  old  books,  to  have  been  the 
fubjedt  of  confiderable  controverfy  among  the  juftices.' 

(/z)  2  Ld.  Raym.  1515.    2  Str.  787, 
(Jb)  Rex  V,  Crokc,    Cowp.  26—29. 

S  z'  Some 
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Some  go  fo  far  as  to  fay,  that  without  deed  a  corporatioff  \ 
cannot  do  any  a6l  whatever.    One  (a)  makes  a  diftindlion, 
which  feems  to  be  founded  in  good  fenfe,  between  the  cafe 
of  a  corporation  aggregate,   confifting  of  many  perfons, 
one  capable  and  the  others  incapable,  as  abbot  and  convent, 
and  corporations  aggregate  of  many  perfons  capable,  as 
mayor  and  commonalty,  or  dean  and  chapter ;  the  former 
he  feems  to  intimate  may  do  many  afts  without  deed,  be- 
caufe  the  abbot  is  the  only  perfon  capable,  and  the  oracle 
of  the  whole,  the  reft  being  incapable  of  any  aft,  becaufe 
they  are  dead  in  law  :  but  corporations  of  the  other  kind 
being  compofed  of  perfons  all  of  whom  are  capable  of 
a£tion,  there  is  no  individual  who  can  be  conddered  as  the 
oracle  of  the  whole,  and  therefore  they  can  fpeak  only  by 
their  deed  executed  in  due  form.— Some  of  the  juftices 
go  fo  far  as  to  fay,  not  only  that  no  fervant  of  a  corpora- 
tion can  be  appointed  without  deed,  but  that  without  it  no 
command  is  valid  to  do  any  particular  zA ;  others  with 
more  reafon  fay,  that  admitting  that  no  fervant  can  be  ap- 
pointed wiithout  deeds  yet  when  he  is  once  appointed,  he 
may  do  every  thing  incident  to  the  nature  of  his  fervice, 
not  only  without  commandment  by  deed,  but  without  any 
commandment  at  all  {b)» 

And  it  has  long  been  confidered  as  an  eftablifhed  point, 
that  to  offices  of  ordinary  fervice,  fuch  as  that  of  cook  and 
butler,  a  corporation  may  appoint  without  deed(r).  It 
feems  likewife  to  have  been  generally  admitted,  that  a 
bailiff  might  be  appointed  to  take  a  diftrefs,  without  deed  i 
it  is  even  faid,  "  that  it  is  not  neceflary  that  he  fhould  be 
made  bailiff  before  he  diftrain;  that  it  is  fufficient  if  the 
corporation  agree  to  it  afterwards,  for  that  his  being  bailiff 

(a)  Oxenbridge.  (b)  Vid.  4H.  7,  6,  13^  17.    7  H,  7,  9. 

(c)  Vid.  the  authorities  juft  cited,  and  Flowd.  $i. 

is 
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is  not  traverfable,  and  that  a  member  of  the  corporation 
may  diftrain  in  right  of  the  corporation,  and  juftify  as 
bailiff:  thus,  where  a  chauntry  was  incorporated  of  three 
chaplains,  and  one  of  them  took  a  diflrefs  damage  fejanU 
and  on  replevin  avowed  as  bailitf  j  this  was  held  good,  and 
all  thefe  points  refolved  (^).  Again  it  is  faid,  '^aman 
may  juflify  as  bailiff  to  dean  and  chapter,  and  the  like, 
without  {hewing  the  deed  conftituting  him  bailiff  "(^). 
And  in  more  modern  times  It  has  been  laid  down  as  a  rule, 
that  ^^  a  corporation  aggregate  may  appoint  a  bailiff  to 
diflrain  without  deed  or  warrant,  becaufe  the  dijirefs  neither 
vefts  an  inter  eft  in  thenty  nor  devefts  one  out  of  thenC^  {c). 

In  the  time  of  Edward  the  fourth  [d\  it  was  faid  by 
I^ittleton  to  have  been  the  opinion  of  all  the  judges  in  the 
Common  Pleas  and  King's  Bench,  ^that  an  aiCgnment  of 
auditors  by  a  commonalty  was  good  without   deed. 

In  the  time  of  Elizabeth,  it  was  agreed  by  all  the  judges 
of  the  King's  Bench,  that  if  a  fheriff  mak^  a  warrant  of 
arrefl  to  a  corporation  which  has  return  of  writs,  they 
may  make  a  bailiff  to  execute  it  without  writing  {^e). 

The  Bank  of  England,  or  any  fimilar  corporation,  may, 
without  deed,  empower  their  fervant  to  make  promiflbry 
notes  or  bills  of  exchange  in  their  name  (yj^  and  this  is  the 
ufual  praftice  with  the  Bank. 

But  it  is  a  general  rule,  that  where  a  corporation  aggre- 
gate appoint  a  perfon  to  do  any  a<5t  in  which  their  real 
property  is  concerned,  or  by  which  their  rights  are  to  be 
aflerted,  the  appointment  muft  be  by  deed.  Thus  an 
appointment  of  an  attorney  to  make  or  to  take  livery  of 

(/z)  26  H.  8,  8  b.    Bro.  182  b. 

{b)  12  H,  7,  25,  26.    Bro.  Corpor.  51. 

(r)  3  Salk.  191.     3  Lev.  107.  {d)  12  Ed.  4,  10  a. 

(^)E.4iEl.    Moore,  512. 

^^  Vid,  Rex  v.  John  Bigg.    3.  P.  Williams,  419. 

S  3  feifin, 
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feifin^  or  the  like,  without  deed,  is  void  {a) ;  fo,  an  appoint- 
ment to  feize  goods  as  forfeited  to  the  ufe  of  the  corpo- 
ration. 

In  trefpafs  for  taking  away  a  fhip  and  fails,  the  defendr 
ant  juflified  under  the  Canary  patent,  by  which  the  King 
granted  to  the  company  the  fole  trade  to  the  Canary 
liland^,  and  further  granted,  that  if  any  fhould,  without 
their  licence^  trade  thither,  the  ^ips  and  goods  fent  thither 
Ihould  be  forfeited  to  the  company ;  the  plea  then  fet  forth, 
that  the  plaintiiF,  with  his  fhip  and  fails,  failed  to  the 
Canary  Iflands,  and  traded  there,  without  licence  fi'om  the 
company,  on  which  the  defendant  feized  the  fhip  and  fails 
on  behalf  of  the  company  as  forfeited :  on  demurrer  to 
this  plea,  two  points  were  refolved.  }.  Ihat  that  the 
letter^  patent  could  not  create  a  forfeiture  ^  and,  2.  That 
the  company  could  not,  without  deed,  empower  any  thir4 
perfon  to  feize  goods  as  forfeited  to  their  ufe  ;  for  that  the 
feizing  of  goods  to  the  ufe  of  a  corporation  Is  an  extraoN 
dinary  and  not  a  common  fervice  (b). 

Neither  can  a  corporation  aggregate,  without  deed, 
authorize  their  (ervant  or  agent  to  enter  into  land  on  their 
behalf,  for  a  condition  broken  j  though  this  does  not  feem 
to  have  been  always  free  from  doubt.— In  one.  place (f), 
ft  is  faid,  that  a  man  cannot  jufiijy  as  fervant  to  a  corpo- 
ration, without  fliewing  a  deed  of  retainer,  and  it  is  con- 
trafted  with  the  cafe  of  a  man  avowing  as  bailiff  to  a  cor- 
poration, which  may  be  done  without  deed.  In  another 
place  (df),  where  it  is  reported  to  have  been  faid  by  Little- 

(a)  12  H.  7,  25,  26.    Bro.  Corpor.  51.    Vid.  Cro.  Jac.4"' 

(b)  Home  V.  Joy.  i  Ventr.  47.  i  Mod.  18.  2  Keb.  567,  cited 
3  P.  Williams,  424. 

(f)  10  Ed.  4.    7.  Ed.  4,  14.    Bro.  Corpor.  54. 
W  la  Ed.  4,    ,0  Bro.  Corpor.  56. 

ton, 
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ton,  that  it  was  the  opinion  of  all  the  judges  in  the  Com- 
mon Pleas  and  King's  Bench,  that  an  affignment  of  audi- 
tors by  a  commonalty  is  good  without  deed,  it  is  added, 
"and  fo  of  a  juftification  by  their  commandment.'*  In  a 
third  place  (^ ),  it  is  faid  to  be  the  better  opinion,  that  he 
who  pleads  the  freehold  of  dean  and  chapter,  and  that  he 
enteredhy  their  commandment,  ought  to  fliew  a  command 
in  writing ;  and  the  fame  of  a  fervant  of  mayor  and  com- 
monalty."—In  another  place  (^),  a  diftinftion  is  made 
between  a  corporation  which  has  a  head,  as  mayor  and 
commonalty,  and  a  corporation  without  a  head ;  in  the 
iirft  cafe,  it  is  faid,  that  a  man  may  juftify  entering  into 
land  by  th&  commandment  of  the  mayor  without  writing ; 
in  the  latter,  that  a  command  to  enter  muft  be^by  writing* 

RoLLE  {c)  lays  it  down  as  clear  law,  that  "  a  corpora- 
tion aggregate  cannot  command  their  bailiff  to  enter  into 
,land  of  their  own  leafing  for  years,  for  a  condition  broken, 
without  deed;  for  fuch  commandment,"  fays  he,  "with- 
out deed,  is  void."  Dyer  {d\  on  this  point,  makes  a 
fuarey  but  his  own  opinion  feems  to  be  with  RoUe. 

Where  a  mdyor  and  commonalty,  or  any  other  cor- 
poration aggregate  are  difTeifed,  the  entry  to  revefl  their 
tftate  mufl  be  made  by  one  authorifed  by  a  deed  under 
their  common  feal  (e). 

They  can  neither  make  any  difpofition  of  their  pro- 
perty, nor  do  any  ail  relating  to  it,  nor  receive  a  grant, 
without  deed :  thus  they  cannot,  without  deed,  make  a 
leafe  for  years,  nor  grant  a  licence  to  take  their  trees  (/)  i 


{a)  x8  Ed.  4y  8.  Bix>.  Corpor.  59. 

(b)  16  H.  7, 2.  Bro.  Corpor.  96. 

(f)  1  Rolle,  514.  (d)  Dyer,  102.  pi.  S3. 

(/)  Jenk.  131.  (/)  12  H.  7,  25,26.     Bro.  Corpor.  51. 
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and  if  a  difleifin  be  made  to  their  ufe,  they  cannot  agree 
but  by  writing  under  their  common  feal  (a). 

But,  though  they  cannot  make  a  leafe  without  deed, 
yet  before  the  fiatute  of  frauds,  it  might,  without  deed, 
have  been  granted  over  by  the  leffee  (A), 

If  a  leafe  for  years  be  made  to  a  corporation,  and  they 
grant  it  over,  it  is  faid,  5^  the  grantee  may  intitl^  himfelf 
thereto  without  ^^w/w^  the  ^^^^;  becaufe,"  it  is  faid,  "the 
leafe  of  the  thing  in  its  nature  might  have  pajfed  without 
deed,  though  the  perfons  who  took  it,  could  not  tah  it  with-, 
out  deed''  (r).  It  is  difHcult  to  afcertain  what  is  meant  by 
this  aflcrtion,  **  that  the  grantee  may  intitle  himfelf  with- 
out Jhewing  the  deedy-  and  no  affiftance  can  be  derived 
from  the  reafon  affigned  :  in  technical  language,  to  Jhew  a 
deed,  is  not  merely  to  fay  in  pleading  that  fuch  an  aft  was 
done  by  deed,  but  to  allege  that  the  party  pleading  it  pro- 
duces it  in  court  {d) :  if  it  be  meant  here  that  'the  grantee 
is  not  bound,  in  this  fenfe,  to  fhew  the  ffr/]§^/W/ deed,  by 
which  the  corporation  took  the  leafe,  the  affertion  is  true, 
becaufe  the  corporation  being  in  pofleffion  of  the  deed, 
or  prefumed  to  be  fo,  it  is  not  in  his  power  to  produce  itj 
and  then  the  reafon  affigned  does  not  apply;  if  it  be  meant 
that  he  is  not  bound  to  fiew  the  deed  by  which  the  leafe 
was  ajjigned  to  him,  or  even  that  he  is  not  bound  to  allege 
that  the  aflignment  was  by  deed,  that  may  alfo  be  true  {e)j 
becai^fe,  if  a  deed  was  neceflary,  it  muft  be  prefumed  that 
it  was  granted  over  by  deed,  and  needs  not  be  averred; 
but  then  the  reafon  affigned  is  ftill  inapplicable  :  If  it  be 
meant,  "  that  the  leafe  may  have  been  granted  over  with- 

ia)  Vid.  7  H.  7,  9.    13  H.  8,  3,(13).    14  H.  8,  a,  29.    Bro. 
porpor.  34.  {b)  Plowd.  150.  (r)  Cro.  Jac.  jio. 

(^)  Vid.  Bellamy's  cafe,  6  Co.  38.  (/)  Vid.  poll. 

out 
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out  deed,"  then  both  the  afiertion  and  the  reafon  are  falfe, 
becaufe,  though  the  leafe,  in  its  nature,  might  have  pafTed 
bet^yeen  common  perfons  without  deed,  yet  the  perfons 
"  who  took  it,"  were  as  incapable  of  transferring  it  with- 
out  deed,  as  they  were  to  take  it. 

If  the  mayor  and  commonalty  of  London  have  an  eftate 
for  the  life  of  J.  S.  and  the  reverfioner  grant  over  his  re- 
veriion,  the  attornment  to  the  mayor  and  commonalty  to 
the  grantee  muft  be  by  deed  (a)> 

A  CORPORATION  aggregate  cannot  mak^  an  exprefs  fur- 
render  without  deed  in  writing  under  their  common  feal ; 
but  they  may  by  aft  in  law  furrender  a  term  without 
writing,  as  by  accepting  a  new  leafe  for  years  {b). 

They  cannot/  without  deed,  prefect  a  clerk  to  a 
living  (Of 

In  commiffions  of  bankruptcy,  corporations  ufqally  ap- 
point their  clerk  or  treafurer  to  prove  debts  due  to  them : 
but  he  mud  produce  his  appointment  under  feal  to  the 
commiffionprs  {d)^ 

In  general  the  perfon  who  appears  on  behalf  of  a  cor-  /Z'^^^^^^^Y^f^ 
poration  in  a  court  of  juftice  muft  be  authorifed  ^o  do  fo  ^^^^y^^ Z*^^^^ 
by  warrant  under  the  common  feal.  j^*«r . 

An  aiEze  of  frefli  force  was  brought  in  tlie  court  of  the 
huftings  of  the  city  of  Lpndon  againft  a  private  perfor, 
and  the  corporation  of  mercers  of  London ;  the  individual 
appeared  in  proper  perfon,  and  the  corporation  by  bailiff; 
his  warrant  being  demanded,  he  had  none  to  produce,  on 
which  the  aflize  was  prayed  againft  the  corporation,  bc- 
caufe  by  law  they  could  not  appear  by  bailiff,  unlefs  he 
had  a  warrant  in  writing,  fo  that  they  had  made  default: 
In  anfwer  to  this,  it  was  faid,  that  the  fame  rules  flioul4 

ia)  6  Co.  38  b.  (b)  10  Co.  67  b. 

(0  13  H.  8,  12.    Bro.  Corpor.  83. 

i^d)  Cooke's  Bankrupt  Laws,  adcd.  p.  175. 

be 
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be  obferved  in  this  ailize  as  in  aiEzes  at  common  law ;  that 
the  words  of  the  writ  of  affize  were,  "  put  by  fureties  and 
fafe  pledges  the  aforefaid  defendant,  or  his  bailiff,  if  he  can- 
not be  found,"  and  that  therefore  the  writ  warranted  the 
appearance  of  the  bailiff;  to  which  it  was  replied,  that 
though  the  writ  was  "  put  the  defendant  or  his  bailiff," 
this  muft  be  underflood  fuch  a  bailiff  as  the  law  allows ;  if 
the  defendant  Was  a  natuml  perfon,  then  his  bailiff  without 
deed,  but  if  a  body  corporate,  then  their  bailiff  by  deed.— • 
After  the  queflion  had  been  agitated  feveral  days,  the  de-c 
puties  of  the  iheriffs,  who  were  judges  in  the  caufe,  con- 
fulted  Lord  Montague,  and  Saunders^  ferjeant ;  and  R« 
Brooke,  ferjeant,  recorder  of  London,  all  of  whom  agreed 
that  the  bailiff  could  not  appear  without  warrant  in  writ-* 
ing ;  on  which  the  deputy  flieriffs  gave  judgment  accord- 
ingly, and  the  corporation  afterwards  appeared  by  attorney 
properly  appointed  {a), 

A  QUO  warranto  having  been  brought  againft  the  mayor 
and  citizens  of  Chefter,  there  was  a  warrant  of  attorney 
under  the  feal  of  the  mayor  to  appear ;  on  the  part  of  the 
crown  it  was  defired,  that  it  might  be  examined  whether 
this  was  a  good  and  regular  appearance,  it  being  alleged 
that  it  ought  to  have  been  under  the  corporation  feal.  In 
anfwer  to  this  application,  it  was  faid,  that  there  were 
three  icals,  one  the  fign  manual  of  the  mayor,  the  fecond 
a  feal  for  exemplifications,  &c.  and  the  third  a  feal  for 
ieafes  and  grants,  and  thofe  things  which  bound  the  cor- 
poration in  point  of  interefl ;  that  this  lafl  feal  was  in  the 
cuftody  of  the  mayor  for  the  time  being,  fo  many  of  the 
aldermen,  and  the  recorder,  and  that  the  other  two  were 
in  the  mayor's  cuftody  alone :  it  was  contended  further, 
that  thecourfe  was  to  admit  corporations  to  appear,  though 

{a)  Plowd.  91, 

there 
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there  were  no  feal,  and  that  there  were  forty  precedents  of 
it )  and  Coke's  entries  were  cited,  title  ^o  Warranto  \  and 
the  cafe  of  the  town  of  Denbigh,  to  fhew  that  a  corpora- 
tion might  ufq  what  feal  they  pleafed. 

The  Attorney  General  faid,  they  coulj  not  appear  or 
do  any  a(3,  but  under  their  corporation  feal ;  that  even 
feme  afts  under  that  feal  were  not  good,  unlcfs  it  were  re- 
gularly and  duly  put  j  and  that,  therefore,  if  the  mayor 
alone,  or  one  or  two  aldermen,  {hould  put  the  corporation 
feal  to  a  leafe,  it  would  not  be  valid. 

In  one  book  {a)  we  are  told,  that  the  matter  was  referred 
to  be  examined,  and  in  another  (^),  that  it  was  adjudged 
that  it  was  hot  a  good  appearance,  uulefs  the  warrant  of  at^ 
torney  were  made  under  the  corporation  feal. 

Notwithstanding  this  general  rule,  however,  that 
a  corporation  muft  appoint  their  attorney  by  deed  under 
the  common  feal,  they  may  make  an  attorney  in  a  court  of 
record,  without  other  writing  than  the  record  itfelf  (^)  ; 
and  this  is  the  cafe  of  the  city  of  London,  who  make  an 
attorney  every  year  in  the  King's  Bench,  without  either 
fealing  or  figning;  and  the  reafon  is,  that  they  are  eftopped 
by  the  record  to  fay  it  is  not  their  adl  [d).  So,  they  may 
prefent  their  mayor  in  the  Exchequer  every  year  without 
deed,  which  is  the  cafe  of  the  city  of  London  at  this  day  {e)^ 

3.     Their  Common  SeaU 

A  CORPORATION  aggregate,  being  confidered  as  an  ih- 
vifible  body,  cannot  manifeft  its  intentions  by  any  perfonal 

(fl)  1  Skin.  154.  (^)  *  Show.  366. 

(f)  13  H.  8, 12.    Bro.  Corpor.  83,. 
(^)  I  Salk.  192.     3  Salk.  103.    Comb.  411422^ 
(^)  Vid.  Madox  Firma  Burgi,  c.  7,  paflim,  particularly  the  laft 
fc^lion, 

a£l 
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^  or  oral  difcourfe ;  and  though  the  particular  members 
may  exprefs  their  private  confent  to  any  aft,  by  words,  or 
by  figning  their  names,  this  does^  not  bind  the  corporation  j 
the  law,  therefore,  has  eftabliflied  an  artificial  mode,  by 
which  the  general  affent  of  the  corporation  to  any  aft 
which  afFefls  their  property,  may  be  exprefled.  This  is 
by  fixing  the  common  feal  («),  which,  therefore,  it  is  inci- 
dent to  every  corporation  to  have,  without  any  claufe  in 
tiie  charter  of  incorporation  exprefsly  empowering  them 
to  ufe  one ;  for  when  they  are  incorporated,  they  may 
make  or  ufe  what  feal  they  will  (b). 

In  what  cafes  the  common  feal  muft  be  ufed,  may  be 
coHecled  fi-om  what  has  been  faid  with  refpedl  to  their 
afting  by  deed ;  for  in  every  cafe  where  they  muft  aft  by 
deed,  there  they  muft  ufe  their  common  feal. 

When  the  common  feal  is  affixed  to  a  deed,  that  is  fuft 
fieient  in  general  without  delivery  (c),  and  it  is  faid,  that 
when  the  common  feal  appears  to  be  affixed  to  a  deed,  it  is 
not  neceflary  that  the  party  producing  the  deed,  (hould 
prove  by  witnefs  the  faft  of  its  having  been  regularly 
affixed,  or  that  the  major  part  of  the  corporation  agreed  5 
but  that,  if  it  be  alleged  to  have  been  affixed  by  the  hand 
of  aftran^er,  thatfhall  be  proved  by  the  party  who  alleges 
it  id). 

,  4.     When  a  Corporation  muft  aSf  by  Attorney, 

Where  any  perfonal  aft  is  necefTary  in  the  cafe  qf  a 
corporation,  that  aft  muft  be  done  by  attorney :  thus, 
where  they  are  to  qiake  a  feoffment  and  grant  livery  an4 

id)  Dav.  44>  48.  {b)  10  Co.  30  b.     Sutton^s  Hofpital, 

(0  Vid.  1  Ventr.  157.  2  Dam.  757.  i  Lev.  46.  i  Sid.  8.  Cart, 
1^0.  1  Salk.  255.  3  Keb.  307  ;  et  vid.  *  Leon.  98,  a  diaum  of 
Gawdy,  J.  to  the  contrary.  {d)  Vid.  Skin.  a. 

feifin^ 
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feifin,  that  muft  be  done  by  an  attorney  authorifcd  by 
warrant  under  their  common  kzi{a}.  So,  if  a  deed  of 
feofFment  be  made  in  their  favour,  they  muft  make  a 
warrant  of  attorney  under  their  common  feal,  autfao- 
rifing  their  attorney  to  go  upon  the  land  to  receive 
livery  and  feifin  (b).  So,  if  they  accept  rent  from  the 
affignee  of  a  leafe  made  by  them,  that  muft  be  by  warrant 
of  attorney,  in  order  to  difcharge  the  original  leffee(r): 
unl^s  the  corporation  have  a  particular  officer,  whofe  bufi* 
nefs  it  is  to  manage  the  revenues  j  as  is  the  cafe  of  the  citf 
of  London,  whofe  chambeilain  receives  the  rents  of  their 
eftates ;  and  then,  it  is  conceived,  the  receipt  of  rent  frodk 
a  new  tenant,  with  an  entry  of  the  change  of  tenant  in  the 
books  of  the  office,  will  bind  the  corporation :  fo  wherever 
delivery  of  a  deed  is  thought  necelFary,  that  muft  be  bf 
attorney,  who  muft  have  a  letter  of  attorney  for  that  pur- 
pofe  (d) 

If  a  grant  of  an  acre  of  land  be  made,  to  a  corporation 
within  a  certain  Virafte,  without  fpecifying  where;  the 
grant,  if  from  a  common  perfon  (^),  is  good,  and  the  cor- 
poration may  make  their  eledlion  ;  but  this  cannot  be  done 
•  merely  by  a  warrant  of  attorney  under  their  common  feal^ 
authorifing  the  attorney  to  enter  and  make  eledion  fot 
them ;  but  after  they  are  refolved  on  the  land,  they  fhouM 
make  a  fpecial  warrant  of  attorney,  reciting  the  grant  to 
them,  and  declaring  in  what  part  of  the  wafte,  by  proper 
terms  of  defcription,  they  wifli  to  make  their  eledlion, 
according  to  which  direftion  the  attorney  is  to  enter  (/"),'  " 


{a)  Vid.  Plowden  149.  (*)  Vid.  13  H.  8,  3,  (13).    14  Hu  f, 

►  29.    Bro.  Corpor.  34.    Cro.  Jac.  411, 
i^c)  Vid.  2  Saund.  305.    Carter  16, 17. 
Id)  9  Ed.  4,  39  b,    Bro.  Corpor.  71, 
ie)  Not  from  the  King.  (/)  i  j;,eon.  30. 
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A  DEAN  and  chapter  made  a  leafe  for  three  lives,  and  a 
letter  of  attorney  to  deliver  it  on  the  land :  Twifden  thought 
.  the  letter  was  void,  the  leafe  being  a  perfe<a  leafe  by  fealing, 
and  the  delivery  afterwards  infignificant ;  but  Hale,  C. 
Juftice,  obferved,  that  fince  he  had  fat  in  the  court,  it  had 
been  ruled  that  the  latter  execution  was  good,  aqd  that  the 
leafe  on  being  fealed  was  but  an  efcrow,  when  the  letter 
of  attorney  was  delivjered  at  the  fame  time  {a). 

On  evidence  at  a  trial  in  ejeftment,  the  cafe  was  this: 
a  dean  and  chapter  having  a  right  to  certain  land,  but  being 
out  of  pofTeffion,  fealed  a  leafe  with  a  letter  of  attorney  to 
deliver  it  upon  the  land,  which  was  done  accordingly;  and 
this  was  held  to  be  a  valid  tranfadlion,  on  the  ground  that 
though  the  putting  of  the  feal  of  a  corporation  aggregate 
to  a  deed,  be  equivalent  to  delivery;  yet  the  letter  of  at- 
torney to  deliver  it  on  the  land,  fufgends  the  operation  of 
it  till  a£hial  delivery  by  the  attorney  {b). 

In  early  times,  a  corporation,  as  well  as  a  commu- 
nity not  incorporated>  might  have  deputed  fome  of  their 
members  to  appear  on  their  behalf  in  a  court  of  juftice (0* 
In  many  inftances  fonne  of  the  inhabitants  of  a  town  were 
fummoned  in  the  name  of  the  whole,  and  tfaefe  appeared 
and  pleaded  by  their  attorney ;  fo  that  the  attorney  was 
not  the  attorney  of  the  town  or  corporation,  but  the  at- 
torney of  thofe  who  happened  to  be  fummoned  or  com- 
•  miffioned  by  the  community  [d). 

.^^/i>/^r^f^^^  But  it  has  long  been  a  fettled  maxim  that  a  corporation 
^.^^'^'^^'^^^lEannot  appear  in  court  but  by  attorney;  becaufe  if  the 
a^^y^i^  ^  ""^^members  appear  in  proper  perfon,  the  court  cannot  judge 


(tf)  Vid.  3  Keb.  307,  {h)  Anon.  1  Vcntr,  457. 

(f)  Vid.Madox  Firma  Surgi.  c.  7  particularly  f.  zi. 
(d)  Id.  c.  7,  per  tot* 

whether 
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^vhether  they  all  appear  or  not  (a) ;  therefore,  where  a  writ 
was  fued  againft  the  company  of  Lombards  in  Liondon, 
merchants  of  Florence,  and  two  Lombards  whofe  goods 
had  been  diftrained,  came  to  the  bar  in  perfon,  and  prayed 
that  their  appearance  might  be  recorded  to  fave  their  ifliies; 
this  reque((  was  refiifed,  becaufe  it  was  to  be  intended  diat 
the  writ  was  againft  a  corporation,  which,  it  wasiaid,  muft 
appear  by  attorney ;  and  if  they  were  not  in  fauEt  members 
of  the  company,  their  remedy  was  againft  the  (heiiff  (^); 

The  attorney  may,  however,  be  one  of  thecorporatioii) 
and  it  is  no  objedtion  that  fuch  a  one  is  in  a  manner  a 
party,  becaufe  he  has  an  individual  capacity  diftind  from 
the  corporate  capacity  (r). 

A  CORPORATION  which  has  appointed  a  general  at- 
torney in  a  court  of  record,  may,  by  fuch  attorney,  claim 
liberties  frf). 

From  the  maxim  that  a  corporation  aggregate  cannot 
appear  but  by  attorney,  it  follows  as  a  confequence  that  it 
cannot  be  elToined ;  becaufe  an  eflbih  is  an  excufe  of  the 
perfonal  appearance  of  the  paf  ty  (e) . 

'    5,     tFhat  procefs  muft  be  ufed  againft  a  corporation* 

A  SUIT  againft  a  corporation  aggregate  muft  be  by 
original  out  of  chancery:  the  plaintiff  cannot  proceed 
againft  them  by  bill,  becaufe  they  cannot  declare  againft 
them  as  in  cuftody  of  the  marflial  {/); 

(a)  21  Ed.  4)  13.    Bro.  Corpor.  63. 
(A)  19  H.  6,  80.    Bro.  Corpor.  »8. 

(r)  3  H.  6, 43.    Bro.  182  b.        (d)  4  H.  6,  6.    Bro.  Corpw,  36. 
(e)  Benl.  121,  pi.  154.     i  Ld.  Raym.  79.    Argent  v,  dean  and 
chapter  of  St,  PauPs,  cited  1  Term  Rep.  16. 
(/)  6  Mod.  183,    Vid.  I  Brown  Ch.  Rep.  471, 

The 
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The  fummons  to  appear  muft  be  ferved  on  the  mayor 
or  other  chief  officer  of  the  corporation,  and  that  is  fuffi- 
cient  fervice :  a  decree  having  been  obtained  in  chancery 
againft  the  Eaft  India  Company  for  the  payment  of  a  fum 
of  money,  the  plaintiff  ferved  the  writ  of  execution  on  the 
governor  of  the  company  only  j  to  which  anobjeftion  was 
taken,  on  the  ground  that  the  governor  had  no  power  over 
the  company's  cafh,  and  could  not  pay  the  money  decreed, 
and  that,  therefore,  the  fervice  ought  to  have  been  on  the 
committee;  but  the  objedion  was  over-ruled,  becaufe  the 
committee  might  not  meet,  or  if  they  did,  might  not  ad- 
mit the  officer  into  the  room  to  ferve  them,  on  which  there 
could  be  no  fervice  (a).  The  lame  principle  applies  to 
the  fervice  of  an  original  writ. 

If  on  fervice  of  the  writ,  the  corporation  do  not  appear 
according  to  the  exigency  of  it,  the  procefs  to  compel  ap« 
pearance  is  not  againft  the  individual  members,  but  by 
difiringas  againft  the  corporate  property ;  and  an  attach^ 
ment  will  not  lie  againft  them  in  their  corporate  capa- 
city {b).  If  they  have  neither  lands  nor  goods  there  is  no 
way  to  make  them  appear,  either  in  a  court  of  law  or 
of  equity,  for  it  is  a  rule,  that  for  a  public  concern  the 
iberiff  cannot  diftrain  any  individual  member  of  the  cor- 
poration (f).  But  in  an  extraordinary  cafe,  where  the  cor- 
poration has  no  property,  and  will  not  appear,  and  where 
confequently  a  court  of  equity  can  give  no  relief,  the 

f^ifM  '^^'^'^plaintiff  may  appeal  to  the  Houfe  of  Lords,  who  will  make 

^  ^^^i^^^'^  ^  fpccific  order  for  relief. 


^^^^^^^j^  '       (^)  Prec.Chanc.  131.    1  Ch.  Cafes  206. 

(3)  zKeb.  I  Ray.'i52.    x  H'.  Bl.  Rep.  C.  B.  209. 
(f)  Thursfield  v.  Jones,  Skin.  27.  i  Ventr.  351,   Styles  367  contra, 
all  cited  Cowp.  85, 

A  BILL, 
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A  BILL,  filed  in  chancery  againft  the   Hamborough 
company,  by  the  name  of  the  Governor,  Afliftants,  and  Fel- 
lowfliip  of  Merchant  Adventurers  of  England,  and  feveral 
particular  members  of  the  company  by  name  in  their  na- 
tural capacity,  charged  that  the  company  were  incor- 
porated»  as  appeared  by  letters  patent,  and  had  power  to 
make  bye  laws,  and  to  ailefs  rates  upon  cloths,  which  was 
the  article  in  which  they  dealt,  and  by  the  poll  on  every 
member,  to  defray  the  neceffary  charge  of  the  company  ; 
that  the  company  had  impofed  rates  accordingly,  and  had 
raifed  Soool.  per  annum  towards  the  fupport  of  the  com- 
mon charge;    that  they  had  in  confequence  of  that  ob- 
tained great  credit,  and  borrowed  large  fums  of  money  by 
deed  under  their  common  feal,  and  that  the  plaintiff  in  par- 
ticular bad  on  that  fecurity,  many  years  ago,  lent  them 
2oool.    The  bill  then  fet  forth  feveral  advantages  they  had 
in  trade  by  being  members  of  this  corporation,  which 
others  wanted :    it  then  charged,  that  the  company  having 
no  common  ftock,  the  plaintiff  had  no  remedy  u  law  for 
his  debt ;  but  charged  that  their  ufage  had  been  to  make 
rates  and  levy  them  on  the  members  and  their  goods,  to 
bear  the  charges  of  the  company  and  pay  their  debts,  and 
complained  that  they  now  refufed  to  exercife  that  power, 
and  particularly  complained  againft  feveral  of  the  members 
by  name  who  refufed  to  meet  and  lay  taxes,  and  that  they 
pretended  want  of  power  by  their  charter  to  impofe  fuch 
taxes,  whereas  they  had  formerly  exercifed  it,  and  had  in 
confequence  of  it  gained  credit;   on  which  circumftances 
the  plaintiff  prayed  to  be  relieved.     The  company  were 
ferved  with  procefs,  but  would  not  appear,  as  they  had 
nothing  by  which  they  might  be  diftrained ;  but  the  parti- 
cular members  who  were  ferved  in  their  natural  capacity 
appeared,  and  demurftd,  for  that  they  were  noit  in  that 

T  capacity  • 
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capacity  liable  to  the  plaintiiPs  demands.  On  the  loth  of 
May  1666,  on  argument  the  demurrer  was  allowed,  and  the 
bill  difmifled,  and  that  difmiflal  enrolled;  on  which  a  pe- 
tition of  appeal  was  preferred  to  the  Lords  in  Parliament, 
admitting  that  in  the  ordinary  courfe  of  proceedings  in 
chancery,  that  court  could  not  help  the  plaintiff;  but  al- 
leging, that  in  cafes  of  this  nature,  the  Houfe  of  Lords  had 
given  fpecial  direftions  to  the  chancery  to  relieve,  which 
had  been  accordingly  done,  and  producing  two  precedents 
againft  companies  in  London  for  that  purpofe:  to  this 
petition  the  defendants  particularly  named  put  in  an  an- 
fwer,  plea,  and  demurrer,  and  the  company  though  (everal 
times  fummoned  did  not  appear.  After  argument  at  the 
bar  of  the  Houfe  of  Lords,  January  20th,  1670,  this  order 
was  made— 

That  the  difmiffion  for  fo  much  as  concerned  the  com- 
pany fhould  be  reverfed,  and  that  the  Lord  Chancellor,  or 
the  Lord  Keeper  of  the  Great  Seal  of  England  for  the  time 
being,  fhould  retain  the  bill :    that  the  Court  of  Chancery 
ihould  iAiie  forth  the  ufualprocefs  of  that  court,  and  if  there 
(hould  be  caufe,  procefs  of  diftringas  againft  the  cor- 
poration, provided  that  the  procefs  fliould  be  ferved  one 
month  before  the  return  of  it:    and  if  upon  return  of  the 
procefs  the  corporation  fliould  not  file  an  appearance,  or 
fliould  appear  and  not  anfwer,  the  bill  fliould  be  taken  pro 
confejfoy  and  a  decree  fliould  thereupon  pafs :  but  in  cafe  the 
corporation  fliould  appear  and  anfwer  within  the  time  pre- 
fcribed  them,  the  Court  of  Chancery  fliould  proceed  to  ex- 
amine what  the  plaintiffs  juft  debt  was,  and  fliould  decree 
that  the  company  fhot^ld  pay  fo  much  money  as  the  fame 
fliould  appear  to  amount  to,  with  reafonable damages:  and 
in  cafe  the  corporation  fliould  not  pay  the  fum  decreed 
within  ninety  days  after  the  fervicc  of  the  decree  on  their 

governor, 
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govcrnori  deputy  governor,  treafurer,  clerk  or  fecrctary  for 
the  time  being,  then,  it  was  further  ordered  that  the  Lord 
Chancdior  or  Lord  Keeper  for  the  time  being,  ihould 
order  and  decree  that  the  governor  or  deputy,  and  the 
twenty-four  affiftants  of  the  company,  or  fo  many  of  them 
as  by  the  tenor  of  their  charter  conftituted  a  quorum^  for 
making  levies  on  the  trade  or  members  of  the  company 
for  the  ufe  of  the  company,  ihould  within  fuch.time  as  by 
the  Lord  Chancellor  or  Keeper  fhQuldbe  thought  fit,  make 
fuch  levy  on  every  member  of  the  company  who  was  to  be 
contributory  to  the  public  charge  as  ihould  be  fuificient  to 
iatisfy  the  fum  to  be  decreed  to  the  plaintiff,  and  ihould 
coUedl  and  levy  it,  and  pay  it  oyer  to  the  plaintiff  as  the 
cotirt ihould  dire<S):;  thatthe  orderfor  fuch  levy  ihould  be  put 
in  writing  and  figned  by  the  governor,  deputy  governor  and 
affiftants  of  the  company  for  the  time  being ;  and  if  fo  many 
of  them  as  by  the  conftitution  of  the  charter  made  a  quorum 
ihould  not  make  fuch  afTeffment,  and  return  fuch  levy,  the 
Lord  Chancellor  or  Lord  Keeper  might  ifTue  procefs  of 
conteniptagainft  them,  as  was  ufual  againft  perfons  in  their 
natural  capacities :   and  if,  by  the  time  fo  to  be  limited  by 
the  Court  of  Chancery,  the  money  fo  to  be  afTeflcd  ihould 
not  be  paid,  then,  and  from  thetnceforth,  every  perfon  of 
the  company  mentioned  in  the  order  of  levy  ihould  be 
made  liable  to  pay  his  quota  or  proportion  aflefTed :   and 
the  Lord  Chancellor  or  Lord  Keeper  was  direfted  to  de- 
cree that  fuch  procefs  ihould  ilFue  againft  any  fuch  mem- 
ber (o  refufing  or  delaying  to  pay  his  quota  or  proportion, 
as  is  ufual  againft  perfons  charged  by  the  decree  of  the 
court  for  any  duty  in  their  feveral  capacities:   and  if  the 
total  fo  returned  and   filed  with  the  regifter  ihould  not 
amount  to  fo  much  as  ihould  be  fuificient  to  fatisfy  the 
fum  decreed,  due  refpe£k  being  had  to  fuch  perfon  as  ihould 

T  2  make 
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make  it  appear  that  he  was  overcharged  or  ought  not  t« 
be  charged  at  all,  then  the  Lord  Chancellor  or  Lord 
Keeper  for  the  time  being  might,  from  time  to  time,  order 
that  a  new  levy  ihould  be  made  atid  returned  into  the 
regifter's  office  of  rile  Court  of  Chancery,  of  fuch  fum  as 
fhould  be  fufficient  by  way  of  fupplement  for  that  purpofe, 
to  the  payment  of  which,  every  individual  fhould  be  bound 
in  the  manner  before  defcribed. 

On  the  6th  of  March  the  Lord  Keeper,  on  a  motion 
grounded  on  this  order,  ordered  that  the  difmiffion  fhould 
ftand  reverfed  and  the  bill  revived,  and  that  fuch  proceed- 
ings  fhould  be  had  as  were  prefcribed  by  the  order* 

Thje  treafurer  and  fecretary  were  accordingly  ferved 
withadiftringas.againft  the  company,  and  copies  of  the 
order  of  the  Lords :  the  fheriff  returned  nulla  bona^  and 
no  appearance  was  made.  On  the  5th  of  July  the  caufe 
was  ordered  to  be  put  into  the  paper  to  be  heard,  and  no- 
tice to  be  given  to  the  treafurer,  fecretary  and  clerk; 
nobody  appearing  for  the  defendants,  the  court  decreed  the 
bill  to  be  taken  pro  confejfoy  and  the  defendants  to  pay  the 
plaintiff's  debt  according  to  the  order  of  the  lords  in  par-* 
liament  (tf). 

The  proceedings  on  the  dtflringas  in  the  courts  of  com- 
mon law  againfl  a  corporation  are  the  fame  as  in  other 
cafes  {b) :  in  equity  it  is  ufed  to  compel  an  appearance,  to 
compel  an  anfwer,  and  to  compel  performance  of  a  decree: 
when  it  is  to  compel  appearance  or  an  anfwer,  and  the  de- 
fendants fland  out  in  contempt,  there  ifTues  an  alias^  and 

(a)  I  Ca(es  in  Ch.  204.  This  cafe  is  cited  %  Vern.  396,  inthefe 
words :  ''  Note>  in  the  cafe  between  Dr.  Salmon  and  the  Hamborough 
company,  the  members  in  their  private  perfons  were  made  liable,  the 
compaty  having  no  gooc's/* 

{b)  For  which  vid,  Tidd's  Praftice  18,— za, 

if 
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if  they,  ftill  ftand  out,  a  pluries ;  if  on  the  return  of  the 
pluries  they  do  not  enter  an  appearance,  or  put  in  their 
anfwer,  as  the  cafe  may  be,  the  next  ftep  is  to  apply  for  a 
fequeftration  [a).  When  a  dijiringas  iflues  againft  them 
in  confequence  of  their  difobedience  to  a  decree,  a  fequef- 
tration may  be  had  againft  them  after  the  return  of  the  iirft 
writ(*j.  And  when  the  fequeftration  is  once  awarded, 
they  cannot  have  it  difcharged  on  entering  their  appear- 
ance with  the  regifter  on  the  di/Iringasj  and  fubmitting  to 
anfwer  interrogatories ;  becaufe  th^t  permiffion  granted  in 
the  cafe  of  common  perfons  is  in  favour  of  liberty,  which 
a  corporation  cannot  lofe  :  but  if  they  can  (hew  any  irre- 
gularity in  the  proceedings,  that  may  be  caufe  to  difcharge 
the  order  (r}. 

It  has  been  before  obferved,  that  a  corporation  aggre- 
gate cannot  be  fummoned  into  the  ecclefiaftical  courts  (^. 
It  feems,  however,  that  they  may  be  made  amenable  to 
thefe  courts ;  for  it  is  faid,  that  ^*  the  Court  Chriftian  cites 
the  members  of  corporations  by  their  proper  names,  with 
the  addition  of  the  names  of  their  corporate  capacity, 
though  it  proceeds  againft  them  in  the  latter  charaAer,  for 
that  that  court  has  no  other  way  of  citing  them  than  this; 
diat  it  cannot  cite  the  body  politic,  and  that  therefore  it  has 
no  mode  of  proceeding  againft  them  but  this :  that  this 
does  not  refemble  a  diftringas  at  common  law,  by  which 
the  lands  or  goods  of  the  body  politic  may  be  taken,  and 
where,  if  they  have  neither  lands  nor  goods,  there  is  no 
way  to  make  them  appear  i  but  that  in  the  Court  Chriftian 

they  are  cittd  by  their  proper  names,  though  in  their  politic 

•> 

(a)  Vid.  I  Harrifon's  Chanc.  Praft.  by  Williams,  16$. 

{b)  Vid.  Harvey  v.  the  Eaft  India  Company,    a  Vera.  395,    Prcc. 

(f)  Vid,  the  laft  cited  authorities.  (d}  Page  71. 
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capacity ;  and  if  they  ftand  out  they  muft  lie  by  the  heels 
in  their  «ff/«rtf/ capacity"  (a). 

6.     How  a  Corporation  muji  plead  and  he  impleaded. 

If  a  perfon  who  is  a  fole  corporation  fue  in  his  corporate 
capacity,  he  muft  fue  in  his  corporate  name.  Therefore, 
if  a  prebendary  bring  a  real  adbion  for  land  which  he  claims 
in  right  of  his  prebend,  and  do  not  name  himielf  preben- 
dary, this  may  be  pleaded  in  abatement.  So,  if  a  prxcen- 
tor  in  a  cathedral  church,  claiming  a  prebend  in  right  of 
his  praecentorfhip,  bring  a  quare  impedit  for  it,  and  do  not 
name  himfelf  praecentor.  So,  if  a  prior,  being  parfon  of 
a  church,  had  fued  for  a  matter  appertaining  to  that  churchy 
and  nad  not  named  himfelf  parfon.  So,  if  a  dean  bring  a 
pradpe  or  other  adlion  by  reafon  of  his  being  dean,  he 
ought  CO  be  fo  named.  So,  if  a  parfon  fue  for  any  thing  in 
right  of  his  parfonage,  he  ought  to  name  himfelf  parfon  (^), 

But  if  a  man  had  brought  an  affize  of  a  chapel  which 
he  held  of  the  collation  of  the  King,  he  needed  not  to  have 
named  himfelf  parfon  or  chaplain ;  ^^  becaufe,''  it  is  (aid) 
**  it  did  not  appear  that  he  was  inftituted"  {c)  :  but  I  ap- 
prehend a  better  reafon  might  have  been  given  \  that  he 
did  not  claim  any  thing  by  fuch  a  fuit  in  right  of  a  parfon- 
age or  chaplainfhip  already  vefted  in  him,  but  aflerted  a 
right  to  be  parfon  or  chaplain. 

So)  it  is  faid,  a  parfon  needs  not  name  himielf  parfon 
againft  his  bailiff  for  the  profit?  of  his  church ;  nor  intref- 
pafs  de  pqrco  frafio  and  aflault,  where  he  had  taken  a  dif« 
trefs  for  fervices  due  to  his  church  {d). 

i^d)  Skin.  27,  %%» 

{b)  Vid.  Comyn's  Dig.  Abatement,  E.  21.    Theol.  Dig.  1.  3.  c.  5* 

(0  Vid,  laft  authorities.  (i)  lid.  ibid. 

So, 
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So,  where  the  a£lion  is  not  brought  to  alTert  a  right  in 
their  corporate  capacity,  thefe  perfons  need  not  ufe  their 
corporate  namej  in  which  refpeft  they  differ  from  a 
bi(hop,  for  the  latter  muft  in  all  eafes  fue  by  the  name  of 
bifhop,  whether  he  fue  ih  his  corporate  or  in  his  private 
capacity,  becaufe  Bifliop  is  a  name  of  dignity,  like  tliat  of 
Duke  or  Earl(tf), 

Archdeacon  is  faid  not  to  be  a  name  of  dignity,  and 
therefore  an  archdeacon  needs  not  name  himfelf  Archdea- 
con, except  where  hefues  in  his  corporate  capacity  (^}. 

Where  a  perfon  who  is  a  fole  corporation  is  yi/^i  for 
any  thing  in  his  corporate  capacity,  he  muft  alfo  be  fued  iit 
his  corporate  name  :  as,  if  land  be  demanded  againft  a  par* 
fon  which  he  holds  in  right  of  his  church,  he  ought  to  be 
named  parfon ;  fo,  if  a  prior  had  been  charged  with  an 
annuity,  as  parfon  of  a  church  by  title  of  prefcription,  he 
muft  have  been  fued  in  a  writ  of  annuity,  by  the  name  of 
Prior  and  Parfon  (e) ;  and  if  fuch  an  annuity  had  been 
ifTuing  out  of  a  parfonage,  and  the  parfonage  had  been  ap-* 
propriated  to  the  mafter  and  fcholars  of  a  college ;  in  a 
writ  of  annuity  fued  againft  them,  they  muft  have  been 
named  by  the  name  of  their  incorporation^  and  alfo  by 
the  name  of  parfon ;  but  in  fctre  facias  ifluing  out  of  a  re- 
covery in  a  writ  of  annuity  had  before  the  appropriation, 
it  is  faid  to  be  fufficient  tb  name  them  by  the  name  of  their 
incorporation  (i).  So,  a  writ  of  aiEze  brought  againft  a 
warden  of  a  chapel  for  a  houfe,  land„  and  rent,  was  abated, 
hecaiife  the  tenant  {e)  was  not  named  Warden  (/).    But 

(a)  Com.  Dig.  Abat«  £•  20« 
{b)  Theol.  Dig.  1,  3.  c.  3.  f.  17. 
(f)  Tb.  Dig.  1.  6.  c.  6  (7).  f.  7.  {d)  Id.  f.  6. 

(/)  Tenant  in  a  real  a6^ion  is  equivalent  to  defendant  in  a  perfonal 
aftion.  (/)  Com.  Dig.  F.  20.    Th.  Dig,  1.  6,  c.  7  (3)>  f-  ^« 

T  4  where 
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where  an  affize  was  brought  againft  a  warden  of  a  chapel 
for  the  chapel  itfelf,  it  was  held  that  it  was  not  neceffary 
to  name  him  Warden,  becaufe  the  fuit  was  brought  to  dif- 
aiHrm  his  title  (a). 

But  where  a  fole  corporation,  whofe  name  is  not  a 
name  of  dignity,  is  fued  for  any  thing  that  does  not  con- 
cern his  corporate  capacity,  it  is  not  neceilary  to  name 
him  by  his  corporate  name*  As,  if  trefpafs  be  brought 
againfl  a  parfon,  there  is  no  need  to  name  him  parfon ;  nor 
in  debt,  unlefs  it  be  brought  on  a  bond  given  by  the  name 
of  Parfon  i  and  if  a  parfon  be  bound  by  the  name  of  Par- 
fon of  the  church  of  A.  and  he  be  removed  and  made  par- 
fon of  the  church  of  B.  and  afterwards  a  writhe  brought 
againft  him,  it  muft  name  him  Parfon  of  B.  late  Parfon  of 
A.  The  flnje  principle  applies  to  the  cafe  of  a  bifhop 
who  is  tranflated  from  one  bifhopric  to  another  (^}. 

Where  a  quare  impedit  is  brought  againft  a  defendant 
who  claims  an  advowfon  in  right  of  his  prebend,  it  is  faid 
that  it  is  not  neceflary  to  name  him  Prebendary  (r),  per- 
haps becaufe  the  plaintiff  is  not  bound  to  know  whether 
the  defendant  refifts  his  prefentation  in  his  corporate  or  in 
his  private  capacity. 

It  is  a  general  rule,  that  a  fole  corporation  who  has  the 
fee  fimple  in  him,  and  may  have  a  writ  of  right  in  his 
corporate '  capacity,  as  a  bifhop  or  dean  (rf),  may  be 
named  in  originals  and  other  legal  proceedings,  whether 
he  be  plaintiff  or  drfendant,  by  his  chriftian  name  only, 
becaufe  his  name  of  corporation  is  in  lieu  of  a  firname : 

{d)  7  E.  3, 318.    10  H.  7,  i8.    Th.  Dig.  ubi  fup.  f.  7.    Vid.  die 
•  remark  in  page  278,  v.  finem. 

ib)  Th.Dig.l.6,c.6(7),f.4.  ' 

ic)  Com.  Dig.  Abat.  E.  20.    Th.  Dig.  ubi  fup.  f.  8. 
id)  Vid.  Co,  Lit.  241.  b. 

but 


OF    CORPORATIONS.  28I 

but  it  is  otherwife  of  a  prebendary  or  parfon  who  have  only 
the  freehold,  and  cannot  maintain  a  writ  of  right ;  they 
muft  be  named  both  by  chriftian  and  firname  (a)» 

In  the  cafe  of  a  corporation  aggregate,  there  was  for- 
merly  fome  doubt  made  how  far  it  was  neceiTary  to  men- 
tion the  name  of  the  head  {b)  i  but  it  has  long  been  fettled 
that  it  is  not  neceiTary,  becaufe  in  their  corporate  capacity 
they  have  no  name^  but  that  by  which  they  were  incor- 
porated, and  that  therefore  it  is  not  more  neceilary  to  men- 
tion the  name  of  the  head,  than  that  of  any  other  of  the 
members  (f).    . 

If  an  action  of  account  be  brought  by  a  mayor  and 
commonalty  without  the  proper  name  of  the  mayor,  and 
the  affignment  of  auditors  be  alleged  to  be  by  the  afor^faid 
Mayor  and  Commonalty ;  it  is  no  plea  to  fay,  that  fuch  a 
one  is  then  mayor,  and  was  fo  at  the  time  of  the  writ 
purchafed,  and  that  he  and  the  commonalty  did  not  aiSgn 
auditors ;  becaufe  if  the  predecefTor  of  the  prefent  mayorf 
together  with  the  commonalty,  afligncd  the  auditors,  yet 
the  fucceflbr  and  the  commonalty  fhall  have  theadtion,  and 
count  generally  that  the  aforefaid  mayor  and  commonalty 
aifigned,  becaufe  the  word  ^r^/^/appIies  to  the  corpo- 
rate body  at  large,  not  to  the  particular  mayor  in  whofe 
time  the  adlion  is  brought :  fo,  if  a  mayor  and  commonalty 
had  been  diileifed,  and  the  ifiayor  in  whofe  time  the  dif- 
feifin  was,  had  died,  the  fuccellbr  and  commonalty  might 
have  had  an  affiz^,  and  the  writ  ihould  have  been  in  general 
terms  difleifed  them  {d). 

It  is,  in  fad,  more  fafe  to  omit  the  name  of  the  head, 
for  if  his  name  be  mentioned,  and  he  die  pending  the  ac- 

(a)  Vid.  2  Inft.  666.        (^)Vid.  i4H.4,ii.2i£.4>  19.  9H.5,9. 
(r)  3  Salk.  103.  I  Leon.  307.    (</)  iz£.  4, 9,  lo,  Bro.  Coipor.  56. 

tion. 
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tion,  it  will  abate  {a) ;  and  where  they  arc  defendants, 
there  is  yet  another  difadvantage  which  the  plaintiff  may 
have  to  encounter,  if  both  the  chriftian  and  firname  of  the 
perfon  who  is  fuppofed  to  be  the  head,  be  mentioned,  be- 
caufe  the  perfon  fummoned  by  thefe  names  may  plead  that 
he  is  indeed  the  perfon  fummoned,  but  that  he  is  not  the  per- 
fon who  fills  the  ofEce  in  confequence  of  which  he  is 
fued. 

Kfclre  facias  was  brought  againft  Lawrence  Booth, 
warden  of  the  college  of  C.  in  Cambridge,  and  the  fcholars 
of  the  faid  college,  for  the  recovery  of  an  annuity;  the 
flieriff  returned  that  he  had  warned  Lawrence  Booth,  and 
the  fcholars;  on  which  Lawrence  Booth  came  and  faid, 
that  he  was  the  fame  perfon  that  was  warned,  but  faid  that 
he  was  not  warden,  nor  was  at  the  time  of  the  writ  pur- 
chafed,  npr  at  any  time  after,  and  prayed  judgment  of  the 
writ ;  and  it  was  agreed  that  the  fcholars  had  no  occafion 
to  appear  and  plead,  becaufe  the  whole  compofed  one  cor- 
porate body,  and  if  the  head  was  not  warned,  the  body 
was  not  warned.— And  it  was  held  clearly  that  if  the  iffue 
was  in  favour  of  the  defendant,  the  writ  muft  abate,  be- 
caufe it  was  brought  againfl  a  wrong  perfon ;  and  the  bet- 
ter opinion  was,  that  if  the  iffue  was  in  favour  of  the  plain- 
tiff^ yet  he  fhould  not  have  judgment  to  recover  his  an- 
nuity, becaufe  the  fcholars  who  were  a  part  of  the  corpo- 
ration were  not  parties  to  the  plea for  which  reafbn, 

Brooke  fays,  that,  "  in  fuch  a  cafe,  it  is  better  to  fue  the 
warden  and  fchcJars,  without  the  proper  name  of  the  war- 
den, and  then  a  return,  that  he  had  warned  the  warden  and 
fcholars,  wiU  be  fufficient"  (i). 


(«)  21  £.  4,  19.        Xli)  34  H.  6, 14, 15, 49*    Brooke,  1S2.  bw 

Yet 
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Yet  in  ejedlmcnt  brought  to  try  the  right  to  the  maf- 
terihip  of  a  houfe,  it  may  be  convenient  that  the  name 
of  the  head  be  ufed. — ^In  an  ejedment  brought  by  Lord 
Brounker  againft  Sir  Robert  Atkyns>  for  the  mafterfhip 
of  the  hofpital  of  St.  Catharine's,  which  was  a  corpora* 
tion  confifting  of  mafter,  brethren,  and  lifters  s  Sir  Robert 
moved  that  the  declaration  might  be  by  the  name  of  Lord 
Brounker,  mafter,  &c.  becaufe  if  itfhould  beby  thenamc 
of  mafter  generally,  and  die  defendant  ihould  confefs  ieafc, 
entry,  and  oufter,  he  might  be  tricked,  becaufe  confeiSoa 
of  leafe  by  the  mafter,  &c.  would  be  a  confeffion  that  the 
leilbr  was  lawful  mafter.— By  confent,  therefore,  the  de- 
claration was  made  by  the  name  of  Lord  Brounker,  mafter, 
and  the  brethren  and  fitters  (a). 

If  a  corporation  fue  or  be  fued  by  a  wrong  name,  ad-* 
vantage  may  be  taken  of  the  mifnomer  by  pleading,  but 
the  plea  mlift  conclude  to  the  writ  and  not  to  the  action, 
becaufe  mifnomer  is  a  plea  in  abatement,  and  not  in  bar  (i). 

So,  if  the  name  of  the  head  be  added  and  mifiaken, 
this  may  be  pleaded  in  abatement  (c). 

If  trefpafs  had  been  brought  by  the  abbot  of  G«  and  the 
defendant  had  pleaded  that  the  name  of  foundation  was 
"  Abbot  of  the  church  of  Saint  Mary  of  G/'  this,  it  is 
faid,  *  would  not  have  been  fufficient  without  adding*  '*and 
not  abbot  of  G.  only"  {d). 

*  So,  where  a  writ  was  brought  againft  the  mayor  and 
commonalty  of  Exetef,  and  they  pleaded  that  they  were 
incorporated  by  the  name  of  Mayor,  BailiiFs,  and  Com- 
monalty ;  it.was  held  to  be  no  plea,  without  adding  that 
they  had  been  from  time  immemorial  impleaded  by  that 

(a)  Skin,  a,  {V)  Vid.  »6  H.  8, 1  b*    Bro.  i8s  b, 

(r)  Bro.  Corpor.  6,  cited  Com.  Dig,  Pleader  %  B.  a* 
(<0  4  £,  4.    7  Bro.  Corpor.  92* 

namc^ 
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name,  and  not  by  the  name  of  mayor  and  eommonalty 
without  the  bailiffs  (^7). 

Where  a  corporation  fues  by  a  particular  name,  as 
*^  Mailer  and  Brotherhood  of  the  nine  order;  of  Angels  in 
Brandfordi"  a  plea,  that  there  is  no  fuch  corporation  in 
Brandford  i$  a  plea  in  bar,  and  not  in  abatement,  becaufe  it 
denies  all  right  of  action,  and,  therefore,'  before  the  ftatute 
*^  for  the  amendment  of  the  law"  (^},  could  not  have  been 
joined  with  another  plea  in  bar :  but  a  plea  that  the  bro- 
therhood was  incorporated  by  the  name  of  Mafter  and 
Brothers  of  the  Brotherhood  of  all  Saints,  and  of  the  nine 
orders  of  Angels,  without  this,  that  they  were  incorporated 
by  the  name  of  — —  of  the  nine  orders  only,  is  a  plea 
in  abatement,  becaufe  it  does  not  deny  the  right  of  a&ion, 
but  is  merely  a  plea  of  mifnomer  (c). 

If  a  man  fue  as  the  head  of  a  corporation,  the  defendant 
may  plead  that  there  is  no  fuch  corporation  as  that  in  whofe 
light  the  plaintiff  pretends  to  fue ',  to  which  the  plaintiff 
may  reply,  fetting  forth  the  manner  in  which  the  corpo- 
ration was  conftituted,  whether  it  has  exifted  by  prefcrip- 
tion,  or  been  created  by  patent  (rf). 

If  a  plaintiff  fue  as  the  head  of  a  corporation,  Ae  de- 
fendant may  plead  that  he  his  not  the  head,  but  that  fuch 
another  is  (e)j  on  which  the  plaintiff  may  take  iffue. 

Where  mayor  and  commonalty,  or  other  corporation 
aggregate,  are  fued  by  a. wrong  name,  they  may  make  an  > 
attorney  by  fpecial  warrant,  by  their  true  corporate  name, 
who  may  plead  the  miihomer  (/} ;  but  this,  it  feems,  muil 

(a)  26  H.  6.    Brief.  loi.    Th.  Dig.  1. 6,  c.  12,  (13)  f.  xz. 

{b)  4  Ann.  c.  16,  f.  4. 

(0  22  E.  4,  34.    Bro.  Corp.  67* 

id)  44  Afl*.  pi.  9.    Bro.  Corpor.  44. 

(*)  43  E .  3, 29  b,  (/)  21  Ed.  4,  X  3  b.    Bro.  CJorpor.  6ti  • 

be 
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• 

be  by  fpeclal  application  to  the  court  (a) ;  and  Lord  Chief 
J.  Treby  faid,  that  there  was  no  necejjky  for  a  corporation 
to  plead  mifnonier  by  attorney,  *'  for  that  if  judgment 
were  given  againft  them  by  a  wrong  name,  it  would  be 
void"  {b) :  it  is  true,  indeed,  that  in  moft  of  the  cafes  where 
the  queftton  of  mifnomer  of  a  corporation  has  been  agi- 
tated,  it  has  arifen  on  a  fpecial  verdift ;  but  I  apprehend^ 
that  where  a.  coi:poration  have  taken  no  advantage  of  si 
variance  from  their  name,  either  by  plea  or  at  the  trial^ 
they  cannot  arreft  the  judgment,  or  reverfe  it  on  that 
account. 

If,  however,  there  be  a  variance  in  the  name  of  the  cor-« 
poration  apparent  in  the  entry  of  the  judgment,  that  may 
be  error:  a  judgment  in  the  common  pleas  was  thus^ 
^^  that  the  mayor,  commonalty,  and  citisens  of  London, 
Ihould  recover  the  debt  for  which  they  fued,  and  61.  cofts 
to  the  fame  mayor  and  commonalty  adjudged,"  and  it  was 
held  that  this  was  error,  there  being  no  fuch  corporation 
as  the  mayor  and  commonalty,  without  citizens  j  but  it 
appearing  on  the  dogget  roll  that  it  was  well  entered,  it 
was  awarded  by  the  common  pleas  to  be  amended  {c). 

Where  a  corporation,  whether  fole  or  aggregate,  plead 
mifnomer,  it  muft  be  before  imparlance,  and  by  a  cor- 
poration fole,  it  is  faid,  without  attorney  {d).  Thus,  where 
a  writ  was  brought  againft  the  prior  of  the  church  of  Saiqt 
Peter  of  B.  and  he  made  his  attorney  by  that  name,  and 
the  warrant  of  attorney  was  fo  put  in,  and  an  imparlance 
was  entered  by  that  name,  and  he  afterwards  pleaded  in 
abatement ;  "  that  the  faid  priory  was  an  ancient  houfe, 
founded  before  time  of  memory,  in  honour  of  Saint  Peter 
and  Saint  Paul,  and  that  the  prior  was  impleaded  and  iiti« 

{a)  I  Ld.  Raym.  118.         {b)  Id,  119.       (f)  Cro.  Car.  574, 
id)  Vid.-li  Ld.  Raym.  n8,  iij, 

pleadable 
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pleadable  by  that  name,  from  time  immemorial,  without 
this,  that  it  was  founded  in  honour  of  Saint  Peter  only;" 
but  it  was  held  that  though  this  would  have  been  a  good 
plea,  if  pleaded  in  perfon  and  before  imparlance,  yet^ 
pleaded  as  it  was,  it  could  not  be  admitted  (a). 

So,  where  a  writ  of  annuity  was  brought  againi):  tbe 
dean  and  chaplains  of  the  King's  free  chapel  of  St.  Stephen's 
at  Weftminfter,  and  they  appeared  by  attorney,  made  de- 
fence and  imparled,  and  at  the  day  given,  faid,  they  were 
founded  by  the  name  of  dean  and  chapter  of  the  free  chapel 
royal  of  Saint  Mary  and  Saint  Stephen  the  protomartyr) 
all  the  juftices  held  they  were  eftopped  to  plead  this,  by 
reafon  of  the  warrant  of  attorney  and  imparlance  (b). 

If  a  perfonal  a^on  be  brought  againft  a  corporation, 
and  they  plead  mifnomer,  the  plaintiflFma'y  reply  that  they 
were  known  as  well  by  the  one  name  as  by  the  other  (r). 
But  it  is  faid  that  it  is  otherwife  in  a  real  aAion ;  becaufe 
the  corporation  cannot  hold  the  land  but  by  their  true 
name  (i).  So,  it  is  (aid,  fuch  a  repticatibn  is  not  good, 
where  a  writ  is  brought  on  a  fpecialty,  and  the  name  in  the 
writ  varies  from  that  in  the  fpecialty  {e) :  but  where  a 
deed  has  been  given  by  a  corporation  by  a  name  differing 
from  the  true  name,  if  the  variance  he  hot  materialfy  differ- 
ent infuhjiancey  the  perfon  in  whofe  favour  it  is  given  is 
not  without  remedy. 

In  the  reign  of  Edward  the  third  (/^,  Ifabel,  queen  of 
England,  brought  a  writ  of  covenant  againft  William, 

{a)  Vid.  35  H.  6,  5.    Bro.  Corpor.  8,  mifnomer  9. 

(b)  15  H.  7, 14.    Bro.  Corpor.  71. 

(f)  Th.  Dig.  1.  6,  c.  II.  (13)  f.  16.    Com.  Dig.  Pleader  *.  B.  «• 

id)  Th.  D.  ib.  f.  14.  Com.  Dig;  ib.  vide  ante,  page  119,  in  the  notes. 

(^)  Vid.  the  authorities  laft  cited. 

(/)  a6  E.  3,  66, 67,  cited  in  D,  Ayray's  cafe ;  11  Co.  21  a. 

prior 
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prior  of  Coventry,  and  declared  that  Hugh  prior  of  Co- 
ventry, his  predeceflbr,  and  his  convent,  had  fubmitted 
themfelves  to  the  award  of  the  queen  and  her  council,  re- 
fpefting  certain  tenements  in  Coventry;  the  deed  of  co- 
venant was  by  the  name  of  Hugh  prior  of  our  Lady  of 
Coventry  j  it  was  objeded  that  in  the  writ  and  count  the 
words  ^^  our  Lady**  were  .  omitted,  to  which  it  was  an- 
fwered  that  the  prior  and  alfo  the  church  of  Coventry  were 
founded  by  the  name  of  St.  Michael,  and  that,  therefore, 
the  plaintiff  could  not  have  a  writ  according  to  the  fpecialty, 
becaufe  the  writ  might  be  abated  notwithftanding  the  deed 
might  be  goodj  upon  which  the  objefiion  was  over- 
ruled. 

Where  a  deed  is  made  to  a  corporation,  by  a  name 
varying  from  the  true  name,  the  plaintiffs  may  fue  in  their 
true  name,  and  in  their  declaration  aver,  that  the  de- 
fendant made  the  deed  to  them  by  the  name  mentioned  in 
the  deed  [a]  \  or,  if  the  plaintiffs  in  their  declaration  take 
no  notice  of  the  variance,  and  the  defendant  truft  to  the  ad- 
vantage he  may  have  from  it  at  the  trial ;  then  if  a  fpecial 
verdid:  be  found  ^^  that  the  defendant  made  and  fealed  the 
writing  in  queftion,  and  delivered  it  to  the  corporation 
(defcribing  them  by  their  true  name)  by  the  name  men- 
tioned in  the  deed,''  this  wiir  entitle  the  plaintiffs  to  judg- 
ment (^). 

So,  if  a  deed  be  made  hy  a  corporation,  by  a  name  dif- 
fering from  the  true  name,  the  plaintiff  may  fue  them  by 
their  true  name,  and  aver,  that,  "  by  the  name  mentioned 
in  the  deed,"  they  made  fuch  deed  to  him :  or  if  he  take 
no  notice  of  the  variance  in  his  declaration,  he  may  have 

(«)  Vid.  the  cafe  of  the  ^bbot  of  York,  cited  in  the  cafe  of  the  mayor 

and  burgeffes  of  Lynn.    10  Co,  IZ5  b. 

{h)  Mayor  and  burgeflfes  of  Lynn.  id.  ibid* 

the 
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the  fame  advantage  from  a  fpecial  verdidl  a€  the  corpo- 
ration may  have  when  they  are  plaintiiFs.— — And,  if  igno- 
rant of  their  true  name,  he  fue  them  by  the  name  men- 
tioncd  in  the  deed,  and  they  plead  mifnomerj  I  apprehend 
it  would  be  a  good  replication  tofay  that  they  were  known 
as  well  by  the  one  name  as  the  other,  and  that  by  the  name 
mentioned  in  the  writ,  they  made  the  deed  to  him.  If  fuch 
a  replication  were  not  admitted,  this  inconvenience  muft 
follow,  that  the  plaintiff,  after  being  deceived  and  led  to 
expences  by  the  falfe  defcription  given  of  themfelves  by 
the  defendants,  muft  have  recourfe  to  a  new  writ. 

I  HAVE  faid,  "  if  the  variance  be  nat  materially  different 
injuhftance^^  and  have  been  induced  to  ufe  this  cautious 
mode  of  expreffion,  from  the  manner  in  which  Lord  Coke 
expreiles  himfelf  on  the  fame  fubje£l,  whofe  words  are 
thefe,  "  in  pleading,  or  in  a  fpecial  verdidt,  in  w^»y  cafes, 
if  by  exprefs  averment,  or  by  the  finding  of  the  jury,  it 
Ihall  be  made  apparent  to  the  court,  that  the  true  name  of 
incorporation,  and  the  name  in  the  leafe,  grant,  &c.  ard  all 
one  in  effe^^  it  will  much  enforce  the  matter,  although  in 
words  there  \& fome feeming&Stxcnz^*  («). 

1  FEEL  no  hefitation,  however,  to  give  it  as  my  opinion, 
that  in  £?// cafes,  where,  by  exprefs  averment,  or  by  the 
finding  of  the  jury,  it  is  made  apparent  that  the  corpo- 
ration fued  is  the  fame  that  made  the  •  deed,  whether  the 
nat^e  in  the  deed  be  the  fame  in  effe^  or  not  with  the 
name  of  incorporation,  or  whether  the  difference  between 
them  hefeeming  oryeal^  judgment  ought  to  be  given  in  fa- 
vour of  the  deed. 

Where  a  corporation  becomes  liable  to  any  duty,  and 
then  its  name  is  changed,  the  writ  brought  againft  it  fliould 
be  in  the  new  name. 

(a)  Id.  ibid. 
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The  abbot  of  Weftbury  hroMghtzfcire  facias  againft 
the  commonalty  of  the  town  of  Shrewftury,  and  counted 
on  an  agreement  made  by  deed  indented  between  one  of- 
the  predeceffors  of  the  abbot  and  the  faid  commonalty,  that 
the  commonalty  fhould  repair  certain  mills  which  belonged 
to  the  abbey  whenever  they  fliould  be  out  of  repair;  be 
Ihewed,  that  fmcc  this  agreement,  one  of  his  predeceffors, 
'by  name,  had  brought  a  writ  of  covenant  againft  the  com- 
monalty, becaufe  the  mills  had  not  been  fufficiently  re- 
paired; and  recited  the  whole  of  the  record  and  judgment, 
but  alleged  that  the  mills  had  not  yet  been  repaired,  and 
faid,  that  for  that  reafon  he  had  brought  his  fcire facias: 
the  defendants  pleaded  in  abatement  of  the  writ,  that  on 
the  day  when  it  was  purchafed,  and  ever  (ince,  there  were 
two  bailiffs  of  the  town  of  Shrewfbury,  and  that,  therefore, 
the  writ  ought  to  have  been  brought  againft  the  bailiffs  and 
commonalty  {a).  And  by  the  better  opinion  it  was  held, 
that  the  writ  ought  to  have  been  brought  againft  them  by 
their  new  name  (^). 

So,  if  they  have  a  claim  againft  any  perfon,  and  then  their 
name  is  changed,  they  muft  bring  the  writ  by  their  new 
name. 

But  both  in  the  cafe  where  they  are  plaintiffs,  and  where 
they  are  defendants,  the  declaration  muft  ftate  the  claim  to 
have  accrued  under  the  old  name,  and  then  Oiew  how  the 
name  was  changed  (r). 

It  was  formerly  ufual,  when  a  patent  made  to  mayor, 
aldermen,  and  commonalty,  was  pleaded,  to  fhew  who  was 
mayor  at  the  time  of  the  grant ;  but  that  pradlice  has  long 
been  out  of  ufe ;   and  it  is  held  that  where  it  is  pleaded  ge^ 


(jo)  A  H.  6,  9.    Bro.  1S3.  b.  cited  Moore  581. 
ib)  Th,Dig.l.6,c.ii,(i3)f.7,8. 
(r)  Via.  3  Lev,  iijy  24|» 
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nerally,  it  (hall  be  prefumed,  that  there  was  a  mayor  at  the 
time  of  the  grants  and  if  in  fzSt  there  was  not,  the  oppofite 
party  muft  Ihcw  it  {a). 

A  CORPORATION  which  has  a  head  cannot  fue  or  be 
fued  without  it,  becaufe,  without  jt  the  corporation  is  In- 
complete (b). 

Where  the  head  of  a  corporation  is  changed  annually, 
a  writ  brought  by  them,  or  againft  them,  fhall  not  abate  by 
the  change  of  the  head  where  the  name  of  the  head  is  not 
mentioned :  but  where  the  head  dUsy  pending  the  writj 
there  feems  to  have  been  formerly  coniiderable  doubt 
whether  the  writ  fhould  abate,  both  in  the  cafe  where  he 
is  annually  changed  and  where  he  is  for  life. 

In  one  place  it  is  faid  generally  (r),  that  if  a  dean  die 
pending  an  a£tion,  the  writ  (hall  not  abate ;'  and  it  is  com- 
pared to  the  cafe  of  mayor  aiid  commonalty ;  but  it  is  faid, 
it  is  otherwife  of  an  abbot  and  convent,  becaufe,  when  the 
abbot  dies,  there  remains  no  perfon  capable,  by  whom  or 
agalnjl  whom  the  writ  (hall  continue. 

In  another  place  a  diftin£lion  is  taken  between  the  cafe 
of  a  corporation  whofe  head  is  annually  chofen,  and  one 
whofe  head  continues  for  life :  in  the  former,  as  in  the  cafe 
of  mayor  and  commonalty,  it  is  faid,  that  a  Writ  (hall  not 
abate  by  the  removal  or  death  of  the  head;  but  that  in  the 
latter,  as  in  the  cafe  of  dean  and  chapter,  the  death  of  the 
dean  fhall  abate  the  writ;  in  another  place,  however,  this 
diftin£tion  is  taken,  that  if  the  dean  be  mentioned  by  his 
name  of  baptifm  and  die^  the  writ  fhall  abate,  though 
another  be  afterwards  appointed ;  but  that  if  he  be  not 
named  by  his  name  of  baptifm,  then,  though  he  die  afier 

{,d)  13  Ed.  4, 8.    Bro.  Corpor.  58. 
(^)  »4  Aff.  pi.  67.    Bro.  Corpor.  43, 
(f )  Per  Bryan,  C.  J.    1  E.  5,  5.  a. 
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the  writ  purchafed,  yet,  if  another  be  appointed  before  the 
day  in  court,  the  writ  (hall  not  abate  {a). 

Holt,  C.  J.  is  reported  to  have  faid,  "  that  if  an  aftion 
be  brought  by  a  mayor  and  commonalty,  and  the  mayor 
die,  the  writ  abates;  becaufe  he  is  the  head  of  the  corpo- 
ration, and  by  his  death  the  corporation  is  fufpended"  {b). 
I  can  fee  no  reafon,  however,  why  in  any  cafe,  the  death 
or  removal  of  the  head  in  any  ftage  of  the  proceedings, 
ihould  abate  the  writ,  where  the  proper  name  of  the  head  is 
not  mentioned :  the  death  of  the  head  is  not  like  the  cafe 
of  the  death  of  a  common  perfon,  plaintiff,  or  defendant  i 
in  the  }atter  cafe  there  is  no  body  remaining  to  fue  or  be 
fued ;  but  a  corporation,  notwithAanding  the  death  of  its 
head,  ftill  exifts,  and  has  the  power  of  rendering  itfelf  com- 
pleat  by  appointing  another  perfon  in  the  place  of  the  de- 
ceafed. 

There  is  a  difference  between  a  fole  and  an  aggregate 
corporation  in  the  manner  of  pleading  in  a  real  a£lion :  as 
the  former  has  two  capacities,  a  natural  and  a  corporate, 
he  muft  always  ihew  in  what  right  he  fues  {c) :  but  as  the 
latter  have  only  a  corporate  capacity,  a  fuit  in  their  cor- 
porate name  can  be  only  in  that  capacity  \  and  therefore 
it  is  not  neceflary  that  a  mayor  and  commonalty  fhould 
allege  feifin  in  right  of  the  corporation  (^/),  or  a  warden 
and  fcholars,  feifm  in  right  of  their  college  {e). 

In  an  a£lion  brought  by  a  corporation  on  a  contract, 
covenant,  obligation,  or  fpecialty,  or  in  an  a<5lion  to  re- 
cover real  property,  it  is  unneceffary  to  Ihew  how  they 

{a)  ai£.4, 15, 16.   Bro. Corpor.  64.    i8£.4,  S.   Bro. Corpor*  73* 

\b)  I  Salk.  398. 

(f)  Plow.  102, 103.    Dyer  lo*.    2  Lev.  68. 

(,d)  I  Leon.  153, 

WCro,  El.  231,    X  Anderf.  272. 
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were  incorporated  y  for  if  the  name  be  proper  for  a  corpa- 
ration^  that  argues  that  they  are  a  corporation;  but  on  the 
general  iiTue  pleaded  by  the  defendant,  it  is  faid,  the  plain- 
tiffs muii  prove  that  they  are  (a). 

And  an  a£tion  may  be  fupported  in  England  by  a 
foreign  corporation,  in  their  corporate  name  and  capacity; 
and  in  pleading  it  is  not  neceiFary  that  they  fliould  fet  forth 
the  proper  names  of  the  perfons  who  compofe  the  corpo- 
ration, or  to  fliew  how  they  were  incorporated  or  pri- 
vileged ;  though  on  trial,  on  the  general  ifliie,  they  mufl: 
prove  that  by  the  law  of  the  foreign  country  they  were  . 
efFeftually  created  a  corporation  (b)^ 

But  in  juftifying  a  trefpafs  committed  in  the  aflertion 
of  a  franchife  or  privilege  of  a  corporation,  it  is  frequently 
neceflary  to  (hew  not  only  the  exiftence  of  a  corporation, 
but  the  manner  in  which  it  claims  to  be  fo,  whether  by 
prefcription,  by  charter,  or  by  aft  of  parliament;  and  the 
luftification  muft  extend  to  the  vi^holc  of  the  aS,  which  is 
the  fubje<a  of  complaint :  thus,  if  a  defendant  in  an  adion 
of  trefpafs,  juftify  a  feifure  for  toll  in  right  of  a  corporation, 
he  muft  {hew  the  title  of  the  corporation  by  prefcription  or 
grant;  if  by  prefcription  he  muft  (hew  that  they  are  a  cor^ 
poration  by  prefcription,  for  a  corporation  created  within 
time  of  memory,  cannot  claim  any  thing  by  prefcription, 
becaufe  prefcription  implies  a  right  exifting  ^^;'dn^  time  of 
memory:  if  he  fay,  that  he  detained  the  goods  feifed  till 
toll  and  charges  were  paid,  and  only  (hew  a  title  to  diftrain^ 
that  will  not  befufficient;  he  muft  prefcribe  to  diftrain,  and 
detain  the  goods  diftrained  //'//  the  toll  and  charges  are 
paid{c). 

{a)  Hob.  »ii.    4  Ld.  Raym.  1535. 

(A)  Dutch  Weft  India  Company  v.  Hcnriqucs  Van  Moyfcs.   %  Ld. 
Raym.  1535. 
(r)  Pitts  V.  Gainee  and  Forcfight.    i  Ld.  Raym.  558.    x  Salk.  10. 

In 
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In  pleading  a  corporation  by  prefcription,  it  is  fufEcient 
to  ufe  fuch  words  as  necefTarily  imply  the  exiftence  of  a 
corporation  from  time  immemorial ;  thus,  ^'  a  certain  hof- 
pital  of  Saint  Mary  of  Briitol  of  a  mailer  and  convent  from 
time,  &c.  has  been  incorporated  by  the  nanie  of  Mailer 
and  Convent  of  the  hofpital  of  Saint  Mary  of  Briilol :''  or 
^^  the  Warden  and  Vicars  of  the  college  of  vicars  in  the 
choir  of  Hereford,  are  and  from  time,  &c*  have  been  in- 
corporated by  the  name  of  Warden  and  Vicars,  of  the 
college  of  vicars,  in  the  choir  of  Hereford,*'  or  thus,  "  the 
Mailer  of  the  hofpital  of  Burton  Saint  Lazarus,  (ays,  that 
he  and  all  his  predeceilbrs,  mailers  of  the  hofpital  aforeiaid, 
from  time,  Sic.  have  been  called  and  known,  as  well  by  the 
i^me  of  Mailers  of  the  hofpital  of  Saint  Lazarus  of  Bur- 
.  ton,  of  the  order  of  Saint  Lazarus  of  Jeruialem,  in  Eng- 
land, as  by  the  mame  of  Mailers  of  Burton  Saint  Lazarus 
of  Jerufalem  in  England"  (a) :  or,  in  more  moderen  terms, 
^^  the  city  of  Litchfield  is,  and. from  time,  &c.  has  been  an 
ancient  city,  and  the  citizens  and  freemen  of  the  fame  city 
ufing  and  exercifmg  the  myilery  or  occupation.  Sec.  within 
the  fame  city  of  Litchfield,  and  the  liberties  thereof,  from 
time,  &c.  have  been  and  ilill  are  one  body  politic  in  deed, 
fa6l  and  name,  by  the  name  of,  &c."  (b). 

The  pleading  of  a  corporation  by  letters  patent  may 
be  thus :  "  On  the  —  day  of  —  in  the  —  year  of  the  reign 
of —  late  King  of  England,  the  faid  Sovereign  Lord  ■ 

by  his  letters  patent,  iealed  with  his  great  feal  of  England, 
.'bearing  date  at  Weilminiler,  in  the  county  of  Middlefex, 
on  the  fame  day  and  year  aforefaid,  of  his  fpecial  favour, 
cleclared,  ordained  and  granted  for  himfelf,  his  heirs  and 
iucceiTors,  that  the  city  of  Briftol,  from  thenceforth^  ihould 

(d)  10  Co.  *9  b.  30  a.  (^)  Lutw.  i3«i. 
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be  and  remain  for  ever  a  city  incorporated,  and  a  county 
of  itfelf ;  and  that  the  citizens  and  inhabitants  of  the  faid 
city  and  their  fucceffors  from  thenceforth,  for  ever,  fhould 
be  one  body  corporate  and  politic  in  deed,  h&  and  name^ 
by  the  name  of  Mayor,  BurgelTes,  and  Commonalty  of  the 
city  of  Briftol  aforefaid"  (tf). 

In  pleading  either  a  corporation  by  prefcription  or  by 
charter,  it  is  unnecefiary  to  mention  any  of  the  powers 
^hich  are  incident  to  them  as  a  corporation,  as  the  power 
of  pleading  and  being  impleaded,  of  granting  and  purchaf* 
ing ;  becaufe  thefe  are  neceflarily  implied  (b).  They  are, 
however,  frequently  added  (f ). 

When  the  name  of  a  corporation  by  prefcription  ha^ 
been  changed  by  charter,  and  a  prefcription  is  to  be  laid 
in  them  for  fomeching  to  which  they  were  intitled  before 
the  change  of  the  name,  the  manner  of  pleading  it  may  be 
thus:  "  The  borough  of  Derby,  in  the  county  of  Derby, 
is  an  ancient  borough,  and  the  burgeiTes  of  the  faid  borough 
from  time,  &c.  until  the  —  day  of —  in  the  —  year  of  the 
reign  of  the  Lord  Charles  the  firft,  late  King  of  England^ 
were  one  body  corporate  and  politic,  by  the  name  of 

BailiiFs  and  Burgefles  of  the  borough  of  Derby and 

on  the  faid  —  day  of —  in  the  faid  —  year  of  the  faid  Lord 
Charles  the  firft,  late  King  of  England  j  the  fame  Lord 
the  King  Charles  the  firft,  by  his  letters  patent,  &c.  con- 
ftituted  and  created  the  bailiflfe  and  burgeffes  of  the  borough 
aforefaid,  to  be  from  thenceforth,  for  ever,  a  corporation, 
by  the  name  of  Mayor  and  BurgeiTes  of  the  borough  of 

Derby and  the  feme  John  further  faith,  that  the  bailiflfs 

and  burgefles  of  the  borough  aforefaid,  from  time,  &Cv  un- 
til the  —  day,  &c.  aforeiaid,  and  the  mayor  and  burgefles 

(a)  Lutw.  1330.  (b)  10  Co.  »9b.  30  a. 

,  (0  Vid.  Lutw,  1321, 1330. 

of 
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of  the  fame  borough  on  the  aforefaid  —  day,  &c.  and  con-  / 
tinually  afterwards,  hitherto  have  had  "  (a). 

Or  thus :   "  the  town  of  Wallingford  is  and  from  time, 
&c.  has  been  an  ancient  borough,  and  the  men  and  inhabi- 
tants of  the  fame  town,  from  time,  &c.  until  the  —  day 
of  — •  have  been  a  body  corporate  and  politic  in  deed^ 
fadl,  and  name,  and  by  divers  letters  patent  of  divers  Kings 
and  Queens  of  the  kingdom  of  England  at  difFerent  times 
confirmed,  as  well  by  the  name  ofBurgefles  ofWalling- 
£ordy  as  by  the  name  of  Mayor,  BurgefTes,  and  Inhabitants 
^f  the  town  of  Wallingford,  and  alfo  by  the  name  of 
Mayor,  BdrgeiTes,  and  Commonalty  of  the  borough  of 
Wallingford,  and  alfo  by  the  name  of  Mayor,  Aldermen| 
and  Burgeiles  of  the  borough  of  Wallingford ;  and  the  men 
and  inhabitants  of  the  fame  borough  from  time  to  time, 
during  all  the  time  aforefaid,  by  the  feveral  names  aforefaid, 
until  the  —  day  'of  —  aforefaid,  have  had  and  have  been 
ufed  and  accuftomed  to  have  a  certain  antient  market  within 
the  borough  aforefaid,  held,  &c.  — — -  and  on  the  faid  — 
day  of  —  in  the  —  year  aforefaid,  the  faid  late  King 
Charles  the  fecond,  by  his  letters  patent,  &c,  of  his  fpecial 
favour,  &c.  granted  for  himfelf  and  his  fucceflbrs,  that 
the  burgefies  and  inhabitants  of  the  fame  borough  from 
thenceforth,  for  ever  after,  fhould  be  in  fa6l  and  in  name 
one  body  corporate  and  politic  by  the  name  of  Mayor, 
Aldermen,  and  Burgeffes  of  the  borough  of  Wallingford 
^—  and  the  fame  late  King,  by  the  fame  letters  patent, 
for  hin*felf,   his  heirs  and  fucceflbrs,  granted  and  con- 
firmed to  the  faid  mayor,  aldermen  and  burgefles,  and 
their  fucceflbrs,  that  from   thenceforth,   for  ever,  they 
fhould  have  and  hold  one  market  ■  in  the  fame  man- 

ner, &c.  "  (h). 

(a)  1  Saund.  34.0.  (b)  Lutw.  1498, 1499. 

U  4  ,  Or, 
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Or,  in  more  modern  terms,  thus :  "  Whereas  the  city 
of  London  is,  and  from  time,  &c.  has  been  an  ancient 
city,;  and  the  citizens  of  the  faid  city,  during  all  the  time 
aforefaid,  have  been  a  body  corporate  and  politic  in  deed^ 
fa£l,  and  name,  by  divers  •  names  of  incorporation,  and 
for  divers,  to  wit,  fifty  years  lift  paft,  have  been  a  body 
politic  and  corporate,  by  the  name  of  the  mayor,  com- 
monalty, and  citizens  of  the  city  of  London :"  (a) 

Ira  corporation,  confifting  of  many  perfons  capable, 
clain^  any  thing  by  prefcription,  in  their  general  corporate 
right,  theymuft  prefcribe  in  them  and  their  fucceflbrs, 
and  not  in  the  fucceiTors  of  their  head ;  thus,  in  the  cafe 
of  dean  and  chapter  claiming  an  annuity,  feifin  muft  be 
alleged  in  fuch  a  one*,  dean,  and  the  chapter,  predeceilbrs 
of  the  prefent  dean  and  chapter,  and  not  in  the  predeceilbrs 
of  the  dean  only ;  though  the  corporation  being  intire 
and  perpetual,  cannot  in  ftri£t  technical  propriety  have- 
fucceflbrs  or  predeceflbrs.  (b) 

If  the  head  of  a  corporation,  being  fole  feifed  of  land 
in  right  of  his  headfhip,  befued  in  trefpafs  for  an  entry  into 
that  land,  he  muft  nor,  in  juftifying  his  entry,  barely  ftate 
that  fuch  a  one,  his  predeceflbr,  was  feifed  of  the  land  as 
parcel  of  his  fole  eftate,  and  died,  after  whofe  death,  he 
entered  and  was  feifed  in  right  of  his  headfhip:  but  he 
muft  fhew  the  exiftence  of  the  corporation,  and  the  manner 
in  which  the  head  is  appointed ;  then  allege  feifin  in  his 
predeceflbr,  his  death,  and  the  manner  in  which  he  was 
himfelf  appointed  his  fucceflbr,  and  his  fubfequent  entry 
in  his  corporate  capacity ;  for  without  all  thefe  circum- 
fla|ices  he  cannot  make  a  complete  title  to  enter,  {c)    But 

(«)  I  H.  Black.  Rep.  C.  B«  2zo. 
(b)  39  H.  6,  13, 14. 

(0  34  H.  6, 47.  Bro.  Aft.  fur  k  Stat,  pi,  9,  Corp.  etCapac.  pi.  7- 

it 
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it  is  not  neceifary  to  ftate  the  number  of  which  the  cor- 
poration confifts ;  for  perhaps  no  number  was  limited  by 
the  charter  of  incorporation,  or  it  may  be  a  corporation 
by  prefcription  without  limitation  of  number  (^7). 

However  neceflary  it  may  be  that  any  particular  vtSt 
done  by  a  corporation,  (hould  be  by  deed,  yet  in  pleading 
that  ad,  it  does  not  feem  neceflary  to  ftate  that  it  was  done 
by  deed,  nor  to  ftate  all  the  circumftances  that  were  necef- 
fery  to  give  it  efFeft. — Thus,  if  ^  man  had  pleaded  that 
abbot  and  convent  made  a  leafe  for  life,  it  would  not  have 
been  neceflary  to  fhew  any  warrant  of  attorney  under  their 
common  feal  to  make  livery,  though  the  leflee,  without 
that,  could  not  have  had  feifin  (b). 

So,  where  the  bailiffs  and  commonalty  of  Ipfwich  in-» 
titled  themfelves  by  feoffment,  without  (hewing  a  letter  of 
attorney  under  their  common  feal  to  receive  livery,  and 
'  though,  without  fuch  letter  of  attorney  the  feofiinent  could 
not  be  good,  yet  the  pleading  was  ruled  to  be  good>  on 
the  ground  that  fuch  letter  was  neceflarily  implied  (c). 

So,  where  an  entry  for  a  forfeiture  was  pleaded  to  have 
been  made  by  the  dean  and  chapter  of  Norwich,  and  ex- 
ception was  taken  that  there  was  no  allegation  of  a  deed 
ior  warrant  of  attorney  to  enter  under  their  common  feal ; 
yet  the  pleading  was  adjudged  good,  on  the  principle  that 
it  fbould  be  intended  a  fufficient  entry,  and  that  all  neceflary 
circumftances  muft  be  implied  (d). 

So,  if  to  an  aftion  for  rent  brought  by  a  corporation 
againft  their  leflee,  he  plead  an  aflignment  by  him  to  ano- 
ther, and  that  the  corporation  had  accepted  rent  of  the 
aflignee,  it  is  not  neceflary  to  ftate,  that  the  acceptance 

(a)  S4 H.  6, 27.    Bro.  A61.  fur  le  (lat.  pi.  9.    Corp.  et  Capac.  pi.  7. 
{b)  Throgmorton  v.  Tracy.    Plow.  149.  (r)  Cro.  Jac.  411. 

(f)  Edward  and  Webb  v.  Sorrel.    Cro.  Car.  169. 

was 
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was  by  deed,  for  if  a  deed  was  neceflaiy,  the  exii^ence  of 
it  muft  be  implied  in  the  averment  of  acceptance,  becaufe, 
in  fuch  a  cafe,  without  the  deed  there  could  be  no  accept- 
ance at  all  (a). 

So»  where  a  jury,  in  a  fpecial  verdi^l^  found  that  a  dean 
and  chapter  had  received  rent,  Bridgeman^  Chief  J.  faid, 
that  mud  be  prcfumed  to  have  been  by  deed,  becaufe  they 
Qpuld  not  receive  it  otherwife ;  a  cafe  in  the  £xchequer,t 
he  iaid,  had  indeed  been  cited,  in  which  judgment  had  been 
arretted,  becaufe  in  the  declaration,  which  was  on  a  leafe 
by  a  corporation,  there,  were  not  the  words  *'  by  deed;" 
but  he  was  not  fat^fied  with  that  cafe ;  yet,  whatever 
weight  it  might  have,  it  did  not  influence  the  prefent,  be- 
caufe that  was  a  cafe  of  pleading,  this  was  a  fpecial  ver« 

Lo&D  Coke,  indeed,  tells  us,  that  in  Bellamy's  cafe  (c) 
a  good  difference  was  taken  and  agrec;d,^  when  a  deed  is  re^ 
cjuifitc  ex  in/fitutione  legisy  and  when  ex  pro^ijione  hominh. 
That  when  a  deed  is  requifite  ex  provifione  hominisy  there 
the  provifion  of  man  fhall  not  change  the  judgment  of 
law  in  fuch  a  cafe ;  as  if.  a  man  make  a  leafe  for  years  of 
land  ^o  A.  on  condition  that  he  fhall  not  affign  it  over  but 
by  deed  only,  and  not  by  parol ;  in  this  cafe,  ex  provi" 
fione  hominiiy  the  aflignment,  ought  to  be  by  deed,  but  be- 
caufe, £x  itifiitutione  legisy  a  deed  is  not  necefTary  to  the 
affignee,  he  may  plead  the  aflignment  without  fliewing  the 
deed :  but  when  it  is  necefiary  ex  injiitutione  legisy  there  it 
ou^ht  to  be  fhewn  in  court  j  although  it  concern  a  collateral 
things  and  transfer  or  convey  nothing.  As,  if  the  mayor 
and  commonalty  of  Londo;i  have  an  eAate  for  the  life  of 
J.  S.  if,  in  that  cafe,  the  mayor  and  commonalty  attorn 

(«)  t  Ssund.  305,  (Jb)  Carter,  x6, 17. 

(0  6  Co.  38  a.  b. 

to 
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to  the  grantee  of  the.  reverfion,  the  law  requires  that  it 
fhould  be  by  deed ;  for  notwitftanding  the  grantee  doth  not 
claim  in  by  them  who  attorn,  and  that  an  attornment  is 
but  a  confent ;  yet  in  pleading,  the  deed  of  attornment 
ought  to  be  {hewn,  for  the  deed  is  requifite  ex  in/iittdione 
legis  in  fuch  cafe." 

With  all  due  deference,  however,  to  the  authority  of 
fo  great  a  lawyer,  this  diftin£lion  feems  to  be  merely  fan- 
ciful, and  founded  on  no  good  reafon;  it  was  not  the 
point  adjudged,  but  was  introduced  collaterally  in  argu- 
ment, and  is  certainly  inconfident  with  the  authority  pf 
the  cafes  before  mentioned,  which  are  confefled  to  be  good 
law. 

The  ftatute  of  limitations  is  pleadable  againft  a  corpo- 
ration as  well  as  againft  a  common  perfon.— The  South 
Sea  company  brought  a  bill  againft  one  Wymondfell  on  a 
contradlmade  by  him  with  Mr.  Surnam,  the  deputy  cafluer 
of  the  company,  in  thie  year  1720,  refpe£i:ing  2o,oooU 
South  Sea  ftock ;  fuggefting  feveral  frauds,  and  (hewing 
that  by  the  ftatute  (<?),  againft  the  South  Sea  dire£lors,  all 
the  eftate,  goods,  and  effedts  of  the  faid  Surnam  were 
vefted  in  the  company  for  the  benefit  of  the  proprietors. 
The  defendant  pleaded  the  ftatute  of  limitations,  and  that 
if  any  fuch  contract  was  made  by  the  defendant  with  Sur- 
nam, it  was  made  above  fix  years  befiye  the  filing  of  the 
bill,  and  denied  the  matters  of  fraud. 

It  was  infifted,  that  the  plaintiffs  claiming  bv  the  zi\  of 
parliament,  that  was  matter  of  record,  and  the  demand  in 
queftion  to  be  taken  as  a  debt  on  record,  and  confbquently 
not  barrable  by  the  ftatute  of  limitations :  but  the  Liord 
Chancellor  held  this  to  be  clearly  otherwife  ;  for  that  the 
South  Sea  company  could  not  be  in  a  better  cafe  than  Sur-* 

(tf)  7  G.  I,  c,  27, 

nam 
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nam  was,  againft  whom  as  the  defendant  might  have  pleaded 
the  ftatute,  fo  might  he  alfo  do  againft  the  company,  who 
flood  in  Surnam's  place;  and  he  compared  it  to  the  cafe 
of  an  ailignee  under  a  commii&on  of  bankruptcy,  againft 
whom,  though  he  claims  under  the  ftatutes  concerning 
bankrupts,  and  alfo  by  virtue  of  the  aiEgnment  which  is 
under  the  great  feal,  the  ftatute  of  limitations  might  be 
pleaded,  as  well  as  againft  the  bankrupt  himfelf  (^z). 

So,  a  corporation  may  have  the  berufit  of  the  ftatute  of 
limitations  as  well  as  a  private  perfon,  as  their  witneiles  may 
die,  or  their  vouchers  may  be  loft  {b). 

In  equity,  corporations  aggregate  anfwer  under  their 
common  feal,  and  if  they  refufe  to  anfwer,  procefs  iflues 
againft  them  as  before  mentioned  {c) :  but  if  the  majority 
of  the  members  be  ready  to  put  in  their  anfwer,  and  the 
head  who  has  the  cujiody  of  the  common  feal  refufe  to 
affix  it,  the  Court  of  Equity  will  ftay  the  procefs  againft 
the  corporation,  till  an  application  can  be  made  to  the 
Court  of  King's  Bench  for  a  mandamus  to  compel  him^ 
which  that  court  will  grant ;  this  was  firft  done  about  thir- 
teen years  ago  in  the  cafe  of  TioSuyt  Windham,  warden 
of  Wadham  College ;  a  bill  was  filed  againft  the  warden, 
fellows,  and  fcholars  of  that  college,  to  x:ompel  the  exe- 
cution of  a  leafe  according  to  an  agreement,  alleged  to 
have  been  made  by  (^lem ;  the  fubwarderi,  dean,  and  prin- 
cipal officers  were  ready  to  put  in  their  anfwer,  inflfting 
diat  the  agreement  was  not  made  by  a  majority  of  the 
college  as  it  ought  to  have  been ;  the  warden  difapproved 
of  thi^  anfwer,  and  therefore  refufed  to  affix  the  college 
ieal  to  it :  the  Chancellor  obferving  that  the  corporation 

[a)  South  Sea  Company  v.  Wymondfell.    3  P.  W.  143, 
{J})  Wych  V.  Eaft  India  Company.     3  P.  W.  310. 
(0  Vid.  ante,  p.  27ietfeq. 
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at  large  were  not  in  fault,  but  had  obeyed  the  procefs  of 
the  court  as  far  as  they  could,  diredled  an  application  to 
be  made  to  the  Court  of  King's  BcRch  for  a  mandamus  to 
compel  the  warden  to  affix  the  feal ;  on  the  appiicatiort 
being  made,  Lord  Mansfield  faid,  that  though  he  believed 
this  was  the  firft  inftance  of  fuch  an  application,  yet  it  was 
not  new  in  principle :  he  obfervcd  that  the  warden  feemed 
to  have  mifconceived  the  confequence  of  his  affixing  the 
feal  to  the  anfwer  of  the  fellows,  and  to  think  that  it  would 
make  bis  corporate  anfwer  inconfiftent  with  his  private 
feparate  anfwer,  for  that  he  was  of  opinion  the  plaintiff's 
fuit  was  juft,  and  that  the  agreement  ought  to  be  executed : 
but  his  lordfhip  faid,  his  putting  the  college  feal  to  tbe 
anfwer  of  the  corporation,  did  not  contradift  his  private 
feparate  anfwer,  and  that  therefore  the  mandamus  ought  to 
iffue  (a). 

Asa  corporation  anfwer  under  their  common  leal,  and 
not  upon  oath,  they  will  of  courfe  difcover  nothing  to 
their  own  prejudice :  when,  therefore,  a  plaintiff  appre- 
hends he  cannot  have  the  full  effeft  of  his  fuit  by  making 
the  corporation  alone  defendants  to  his  bill,  he  ufually  joins 
the  clerk  or  treafurer,  or  fome  of  the  principal  members 
of  the  corporation  in  their  natural  capacity.  This  prac- 
tice feems  to  have  been  introduced  in  confequence  of  an 
anonymous  cafe  late  in  the  reign  of  Charles  the  fecond ; 
where  a  bill  having  been  filed  againft  a  corporate  company 
to  obtain  the  difcovery  of  writings,  and  they  refufing  to 
anfwer  fatisfaftorily,  it  was  exprefsly  ordered,  that  the 
clerk,  and  fuch  principal  members  as  the  plaintiff  fliould 
think  fit,  Ihould  anfwer  on  oath,  and  that  a  mafter  (houli 
y^«/^  the  oath  (i). 


(a)  Cowp.  377. 

{b)  Anonymous,  34 and  35  Car.  16S2,    i  Vern.  117. 
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From  this  time,  it  is  probable^  that  the  pra(5):ice  of 
joining  fome  individual  with  the  corporation,  as  a  defend^ 
ant  in  his  individual  capacity,  became  common  i  and  in 
the  cafe  of  Wych  and  Meal  (^ },  the  propriety  of  it  was 
recognifed  by  Lord  Talbot. 

This  was  a  bill  brought  by  the  plaintiff  againft  the  Eaft 
India  company,  and  one  of  the  officers  of  the  company,  in 
order  to  difcover  fome  entries  and  prders  in  their  books.— 
The  officer  demurred,  {hewing  for  caufe,  that  it  was  hot 
ib  much  as  pretended  by  the  bill  that  he  had  any  intereft  in 
the  matter  in  queftion  %  that  his  anfwer,  if  it  were  to  be 
put  in,  could  not  be  read  againft  this  company,  as  the 
anfwer  of  one  def(»idant  could  not  be  made  ufe  of  againft 
the  other;  that  the  plaintiff,  if  he  pleafed,  might  examine 
the  defendant  as  a  witnefs ;  that  on  the  fame  principle  on 
whicb  he  was  made  defendant  here,  the  plaintiff  might 
make  the  fervant  of  any  private  perfon  a  defendant ;  and 
that  it  was  plain  the  plaintiff  could  have  no  decree  againft 
the  defendant,  the  officer  of  the  company. 

The  Lord  Chancellor  obferved,  this  was  a  thing  of  con« 
fequence,  which  he  did  not  remember  to  have  been  judici- 
ally determined;  but  fo  far  was  plain,  that,  the  plaintiff 
was  intitled  to  a  difcovery  of  the  matters  charged  in  the 
bill ;  the  cafe  where  a  private  perfon  was  deiendant,  Was 
different  from  that  where  a  company  were  defendants ;  the 
latter  cCuld  anfwer  no  otherwife  than  under  their  common 
feal;  and  though  they  anfwered  ever  fo  falfely,  there  was 
no  remedy  againft  them  for  perjury  :  it  had  been  an.  ufual 
thing  for  a  plaintiff,  in  order  to  have  a  difcovery,  to  make 
the  fecretary,  book-keeper,  or  any  other  officers  of  the 
company,  defendants,  who  had  not  demurred,  but 
anfwered;  whereas,  if  this  demurrer  fliould  be  allowed, 

I 

{a)  1734.    3P.  W.  3". 

the 
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riife  officers  of  companies  were  never  likely  to  anfv^er 
again ;  and  though  the  plaintiff  were  intitled  to  a  difcovery, 
he  would  never  be  able  to  obtain  one ;  and  coniequently 
there  would  be  a  failure  of  juftice. — Befide  this^  although 
the  anfwer  of  the  defendant,  the  office^,  could  not  be  read 
againft  the  company,  yet  it  might  be  of  ufe  to  direSt  the 
plaintiff  how  to  draw  and  pen  his  interrogatories,  towards 
obtaining  a  better  difcovery  j  and  fmce  no  inftance  was 
produced,  where  fuch  a  demurrer  had  been  allowed,  and  it 
might  be  very  mifchievous  and  injurious  to  the  fubjefts,  by 
allowing  it,  to  deprive  them  of  that  difcovery,  to  which^ 
in  common  juftice,  they  were  intitled ;  and  as  on  the  other 
hand  no  inconvenience  could  infue  from  obliging  fuch 
officers  of  a  company  to  anfwer  ;  therefore  he  over-ruled 
the  demurrer. 

When  a  perfon  has  reafon  to  fufpe<9:  he  has  fuftained 
an  injury  by  perfons  afting  under  the  authority  of  a  corpo- 
ration, but  cannot  afcertain  how  far  they  are  concerned,  he 
may  file  a  bill  againft  them  and  their  fecretary,  or  other 
officer,  for  a  difcovery,  before  he  bring  an  adlion  at  law, 
fuggefting  that  he  intends  to  bring  one,  but  cannot  do  it 
without  the  diicoyery  prayed :  becaufe,  as  the  fuit  againft 

'  ~  - 

a  corporation  is  by  original,  the  difcovery  may  be  neceflary 
before  he  can  fue  outhis  writ  (a). 

If  a  difcovery  of  any  of  the  matters  called  for,  would 
be  prejudicial  to  the  corporation,  and  be  not  neceflary  to 
the  plaintiff's  cafe,  the  officer  needs  not  difeover  thofti 
parts  (h). 


Where  an  aftion  is  brought  by  or  againft  the  mayor 
and  commonalty  of  a  city,  the  iffu^  muft  be  tried  by  a 

(«)  Vid.  Moodamay  v.  Morton,    i    Prown.  Ch.  Cas.  471. 
(^)  Id.  ibid :  cites  the  cafe  of  Walpole  and  Ellifon  v.  White. 

jury 
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jury  of  men  who  are  ft  rangers  to  the  corporation,  be- 
caufe  the  members  of  the  corporation  are  interefted  in  the 

event  (a). 
^^^^^^On  the  fame  principle  of  being  interefted  in  the  cyentj 

^^,  '/vr-^  ^*  feems,  that  a  cuftom  in  a  corporation,  on  which  they 

^^^^^^  ^     found  a  claim,  cannot  be  proved  by  a  member  of  the  cor- 

^/^  y^'^/'^^  poration  [)>)  \  but  one  who  has  been  a  member  of  the  cor- 

y.  poration,  and  disfranchifed,  may  be  a  witnefs  to  prove  fuch 

a  cu^om;  though,  it  is  faid,  a  man  cannot  furrenderhis 
franchife  by  conferit,  in  order  to  be  enabled  to  be  a 
witnefs  (f). 

In  an  aflion  of  afTumpfit,  brought  by  the  mayor  and 
commonalty  of  London,  for  5I.  due  to  them  for  fevera^ 
tons  of  wine,  brought  from  beyond  the  feas  to  the  port  of 
London,  at  4d.  per  ton,  which  was  the  duty  of  water- 
bailage ;  at  a  trial  at  bar,  feveral  freemen  of  London  were 
offered  as  witnefles  for  the  plaintiffs;  the  counfel  for  the 
defendant  obje£ted  to  them  as  being  parties,  and  iiiterefted 
in  the  event,  the  commonalty  of  London  comprehending 
all  the  freemen :  it  was  anfwered  that  their  intereft  ought 
not  to  be  confidered,  it  being  fo  trivial  and  remote ;  that  a 
fmall  legatee  had  been  fworn  to  prove  a  will ;  that  in  an  in* 
diftmpnt  againft  the  county  for  not  repairing  a  bridge,  one 
of  the' county  might  be  a  witnefs  >  and  this,  Dolben,  J. 
faid  he  had  known  in  the  cafe  of  Peterborough  bridge 3  it 
was  likewife  obferved,  that  in  an  aftion  againft  the  hundred 
on  the  ^ftatute  of  Winton,  the  plaintiff  is  a  witnefs  from 
the  necefEty  of  the  cafe :  to  this  it  was  replied,  that  the 
prefent  was  not  a  cafe  of  neceffity,  for  that  the  plaintiffs, 
though  perhaps  with  difficulty,  might  have  other  witneffes 
befide  freemen ;  and  that  the  cafe  of  the  ftatute  of  Winton 

_    (ii)  loAfT.  pi.  13.    Bro.  Corp.  4.    Trial,  C7. 
[h)  3  Kcb.  <z.  (0  3  Keb.  295. 

did 
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did  not  apply,  for  that  there,  a  hundredor  could  not  be  a 
witnefs.— Scroggs,  C.  J.  Dolben  and  Raymond,  J.  were 
of  opinion,  that  the  freemen  ought  to  be  admitted  as  wit- 
neffes,  and  Jones,  J.  that  they  ought  not ;  on  which  a  bill  ^  * 

of  exceptions  was  tendered  by  the  counfel  for  the  defendant, 
which  the  court  proffered  to  feal,  and  to  allow  three  or  four 
days  to  draw  it  up;  the  plaintiff's  counfel,  however,  pro- 
duced other  witneffes,  which  left  the  cafe  of  the  freemen 
undecided  (^).  , 

On  a  fubfequent  occafion,  the  Lord  Keeper,  Sir  Fran- 
cis North,  alluding  to  this  cafe  of  the  water-bailage,  faid, 
"  he  thought  it  very  hard,  that  no  freeman  of  the  city  of 
London  could  be  admitted  as  a  witnefs,  in  a  cafe  that  did 
not  concern  him  fixpence ;  but  that  there^  indeed,  t\itfee 
was  in  queftion."  This  was  in  the  cafe  of  the  corporation 
of  Sutton  Coldfield  againft  Wilfon,  in  which  the  queftion 
was,  whether  a  bond  in  the  penalty  of  400I.  was  intended 
for  the  benefit  of  the  corporation  or  of  the  defendant ;  and 
the  witnefles  for  the  plaintiffs  being  all  members  of  the 
corporation,  it  was  infifted  that  their  depofitions  could  not 
be  read,  becaufe  they  fwore  for  their  own  benefit,  and  the  a*  •o-   yv- 

exception  was  allowed  j  and  the  Lord  Keeper  faid,  that  a  ^^^^^^ 
corporation  ought  to  have  a  town  clerk,  or  under  clerks,  y^^^  ,^^^< 
who  were  not  freemen,  that  they  might  be  competent  wit- 
nefles when  occafion  required. 

At'  length,  however,  it  appearing  that  the  defendant 
had  crofs-examined  fome  of  the  plaintiff's  witneffes,  not 
only.to  queftions,  barely  whether  they  were  of  the  corpora- 
tion or  not,  but  to  other  queftions  which  affected  the 
merits  of  the  caufe ;  the  Lord  Keeper  declared  that  made 
them  good  witneffes,  though  they  were  members  of  the 

(«)  The  cafe  of  the  city  of  I^o&doni  concerning  the  water-bailage. 
I  Ventr.  351. 

X  corporation, 
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corporation,  and,  on  their  evidence,  the  latter  had  a  decree 
in  their  favour  {a). 
y  .^^S0^^'    ^^  appears  to  be  a  general  rule,  that  in  actions  where  a 
^•/»rv^^^'*^^^^^**^^^P^^^^'^^  ^"^^  ^  ftranger  are  concerned,  the  latter  fhall 
^c^/r  ^^^^^f^^  not  be  aififted  by  die  court  to  obtain  infpe£liori  of  the 
.f<r^^^^^^         books  of  the  former;  but  that,  if  he  conceive  he  can  de- 
rive any  advantage  frpm  them,  he  muft  give  the  corpora-r 
tion  notice  to  produce  them  on  the  trial. 

The  firft  cafe  we  meet  with  on  this  fubje£l,  was  an 
a<flion  of  covenant  againft  the  defendant,  as  fecurity  for  one 
Thompfon,  late  warehoufe-keeper  to  the  charitable  cor- 
poration, in  which  the  iflue  was,  whether  Thompfon 
a£lually  did  receive  certain  goods  with  which  he  was 
charged:  an  application  was  made  on  behalf  of  the  de- 
fendant for  liberty  to  infpeft  the  corporation  books,  on 
the  principle  that  they  were  public  books :  the  court  doubted 
whether  they  were  of  that  defcription,  and  therefore  made 
no  rule ;  but  told  the  defendant's  counfel  that  he  might 
give  the  corporation  notice  to  produce  them  at  the  trial(A). 
The  next  cafe,  indeed,  diredlly  contradifts  the  rule :  it 
was  an  adion  brought  by  the  Brewers*  Company,  on  a 
bye  law,  againft  the  defendant  for  exercifing  the  trade  of  a 
brewer  without  being  a  member  of  the  company :  on  be- 
half of  the  defendant,  application  viras  made  to  the  court 
for  a  rule  to  infped  the  books  of  the  company  and  take 
^  copies,  which  was  granted,  on  the  ground  that  ftrangers 

had  an  intereft  in  bye  laws  which  affeibed  them  (c). 

Little  regard,  however,  is  due  to  this  cafe,  bccaufe 
the  principle  on  which  it  is  founded  was  impeached  in  a 
Jubfequent  cafe,  which  feems  to  have  been  more  maturely 

(a)  Sutton  Coldfield  v.  Wilfon.    x  Vem.  254. 

WTr.SG.a,  Charitable  Corporation  v.  Woodcraft,  B.R.H.130. 

10  Eaft,.  J9  G.  2,    Brewers'  Company  v.  Bcnfon,    Barnes,  236. 

confidered. 
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confidercd.— This  was  an  aftion  of  trefpafs  for  taking  the 
plaintiff's  goods :  the  defendant,  as  fervant  to  the  corpo- 
ration of  Shrewfbury,  juftififtd  the  taking,  as  a  diftrefs  for 
toll  through  the  ftreets  of  Sjirewftury,  which  the  plaintiff 
refufed  to  pay  :  before  the  plaintiff"  replied,  an  application 
was  made,  on  his  behalf,  for  a  rule  to  have  liberty  to  in- 
fpe£i:  the  public  books  and  records  of  the  corporation :  in 
anfwer  to  this,  it  was  urged,  that  the  plaintiff,  being  a 
Jit  anger  to  the  corporation,  had  no  right  to  infpeft  their 
books;   that  iffue'not  being  joined,    it  was  not  known 
what  would  be  the  point  to  be  tried ;  that  the  plaintiff  had 
not  applied  to  the  corporation  and  been  refufed  the  liberty  ^ 
of  infpedling  the  books  ;  and  that  therefore  the  motion  was 
premature ;  and  that  it  was  the  firft  of  the  kind,  for  it  was 
a  motion  to  furnifli  the  plaintiff  with  matter  for  his  reply 
to  the  defendant's  plea.     In  fupport  of  the  application,  it 
was  faid,  that  there  had  been  cafes  yf\itrtjir angers  had  had 
rules  for  liberty  to  infpeft  the  books  of  the  adverfe  party, 
and  the  cafe  of  the  Brewers'  Company  was  particularly 
mentioned  as  an  authority  in  point. — The  Chief  Juftice  [a) 
exprefled  himfelf  thus — "  Do  you  lay  it  down  in  general, 
^hat  Tijlr anger  has  a  right  to  infpeit  the  books  of  a  corpo- 
ration  ?    How  has  a  ftranger  to  a  corporation  more  right 
to  infpedl  their  books,  than  the  books  of  a  private  perfon  ? 
While  Lord  Camden  fat  here,  there  was  the  like  motion 
in  the  like  aftion  of  trefpafs,  where  the  defendant  j  uftified, 
under  the  corporation  of  Ipfwich,  for  diftraining  for  a.  toll 
for  repairing  the  quay  there,  and  the  motion  was  refufed, 
the  plaintiff  being  2^firanger  to  the  corporation  j  and  I  am 
fure,  in  many  cafes  like  the  prefcnt,  the  motion  has  been 
refufed;    however,  I  fh^ll  give   no  abfolute  opinion  on 
the  prefent  motion;  becaufe  iffue  is  not  yet  joined,  nor 

(tf)  DeGrey, 

X  a  has 
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has^the  plaintiff  applied  to  be  permitted  toinfpeft  the  books 
of  the  corporation  and  been  refufed,  and  that  is  a  fuiHcient 
reafon  for  not  granting  the  rule  at  prefent"  [a). 


Section   III. 


By  what  a^s  a  Corporation  Jhall  be  bound. 

Much  of  what  naturally  falls  under  this  and  the  follow- 
ing  fecftion,  having  an  intimate  connexion  with  the  fub- 
jeils  of  the  preceding  parts  of  this  chapter,  has  already 
been  unavoidably  difcuffed  at  full  length  :  in  order,  there- 
fore, to  avoid  repetition,  it  is  intended  to  introduce  here, 
only  thofe  points  which  have  either  been  not  confidered 
at  all,  or  which  have  been  but  flightly  touched  upon 
before. 

Where  a  colleftive  body  of  men  have  a  right  to  aft  m 
a  matter  which  concerns  the  common  intereft,  it  feems  to 
be  the  firft  fuggeftion  of  reafon,  that  an  aft  done  by  a 
-fimple  majority  fhould  be  binding  on  the  whole:  this  is 
the  principle  of  the  rule  adopted  by  the  common  law  of 
England,  with  refpeft  to  aggregate  corporations :  thus,  in 
general,  the  majority  of  dean  and  chapter  (hall  bind  the 
whole  corporation  of  dean  and  chapter  :  So,  the  majority 
of  mayor  and  commonalty  fhall  bind  the  whole  corpo- 
ration {b) :  but  this  rule  is  to  be  underftood  as  confined  to 
a  majority  of  thofe,  who,  by  the  conftitution  of  the  cor- 
poration, have  a  voice  in  the  corporate  deliberations  5  for  it 
frequently  happens,  that  the  power  of  adHon  does  not  ex- 

(a)  Tr.  13  G.  3.    Hodges  v.  Atkls.    3  Wilf.  398, 
'  (/>)  14  H.  8,  2,29.    Bro,  Corpor.  34., 

tend 
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tend  to  the  corporation  at  large,  but  is  confined  to  a  fdeSt 
body ;  and  then  the  aft  of  the  majority  of  that  feleft  body, 
binds  not  only  the  whole  of  the  fele£l  body,  but  the  whole 
corporation. 

In  different  corporations  too,  the  manner  in  which  the 
majority  fliall  be  reckoned,  varies  according  to  the  provi- 
fions  of  the  conftitution ;  fometimes  the  2l&.  that  is  to  bind 
the  corporatipn,  muft  be  fan(5lioned  by  the  aflent  of  an  ab- 
folute  majority  of  the  whole  body  empowered  to  aft; 
ibmetimes,  it  is  fufficient  if  a  majority  of  the  whole  body 
be  afTembled,  and  the  majority  of  thofe  affimbled  agree  to 
the  aft)  and  fometimes  a  majority  of  thofe  ailembled, 
whether  thofe  afTembled  be  a  majority  of  the  whole  or  not, 
may  bind  the  whole  corporate  body. 

In  all  thefe  feveral  cafes,  the  aft  of  the  major  part, 
which  is  to  bind  the  refl,  mufl  be  done  at  one  and  the 
fame  time,  and  at  a  regular  meeting  held  for  that  purpofe. 
Thus,  where  a  chapter  confifted  of  eleven,  and  the  ma- 
jority of  the  whole  eleven  was  neceflary;  a  confirmation 
of  a  leafe  of  the  pofTeffions  of  the  bifliopric,  by  three  at 
one  time  and  three  at  another,  was  held  to  be  void,  be- 
caufe  the  members  ought  to  have  been  aflembled  in  full 
chapter  {a). 

Notwithstanding  this  rule  of  the  common  law  with 
refpeft  to  the  majority,  many  founders  of  ecclefiafUcal 
and  eleemofynary  corporations,  in  order  the  better  to  pre- 
vent the  alienation  of  the  pofTef&ons  of  thefe  bodies,  had 
frequently  rendered  necefTary  the  alTent  of  a  part  greater 
than  the  abfolute  majority  of  the  whole,  and  fometimes 
the  afTent  of  every  individual.— King  Henry  the  eighth, 
finding  thefe  private  regulations  a  great  obftruftion  to  hi& 

{d)  Capitulariter  congregati,  as  it  is  exprefled  in  Sir  J.  Davis, 
Kep.  48.  a.  b, 

X  3  projefted 
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projefled  fcheme  of  obtaining  a  furrendcr  of  the  lands  of 
ecclefiaftical  corporations  («),  procured  an  zA  of  parlia- 
ment, to  reduce  all  corporations  to  the  rule  of  the  common 
law. 

By  this  a£l(6),  after  reciting  "that,  by  the  common 
law,  all  affents,  deftioiis,  grants,  and  leafes,  had,  made, 
and  granted  by  the  dean,  warden,  provoft,  matter,  prefi- 
dent,  or  other  governor  of  any  cathedral  church,  hofpital, 
college,  or  other  corporation,  by  whatever  name  incorpo- 
rated or  founded,  with  the  aflent  and  confent  of  the  greater 
part  of  their  chapter,  fellows,  or  brethren  of  fuch  corpo- 
ration, having  voices  of  ajfent  thereto,  were  as  good  and 
cfFeftual  in  the  law  to  the  grantees  and  leflees,  as  if  the 
refidue,  or  the  whole  number  of  fuch  chapter,  fellows,  and 
brethren  of  fuch  corporation,  having  voices  of  ^JJint^  had 
thereto  confented  and  agreed ;  yet,  feveral  founders  of  fuch 
deanries,  hofpitals,  colleges,  and  corporations  within  the 
realm,  had,  on  the  foundation  and  eftablifhrneht  of  the 
fame  deanries,  hofpitals,  colleges,  and  other  corporations, 
eftablifhed  and  made,  among  other  their  peculiar  acts, 
local  ftatutes  and  ordinances,  that  if  any  one  of  fuch  cort* 
poration,  having  power  or  authority  to  ajfent  or  dijfent^  fbould 
deny  any  fuch  grant  or  grants,  that  then  no  fuch  leafe, 
cledlion,  or  grant  (hould  be  had,  granted,  or  leafed  ;  and 
for  the  performance  of  the  fame,  every  perfon  having 
power  of  ajfent  to  thefame^  had  been  and  was  daily  thereto 
fworn,  and  fo  the  refidue  might  not  proceed  to  the  per- 
kOXon  of  fuch  eleSions,  grants,  and  leafes,  according  to 
the  courfe  of  the  common  law  of  the  realm,  without  in- 
curring the  danger  of  perjury  ;"  it  isenafted,  "  that  every 
peculiar  aft,  order,  rule,  and  ftatute,  theretofore  made,  or 
thereafter  to  be  made  by  any  founder  or  founders  of  any 

(tf)  Vid.  I  Bl,  Com.  478.  {b)  33  H.  8,  c.  27. 

hofpitalj 
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hofpital,  cpUege,  deanry,  or  other  corporation,  at  o^  upon 
the  foundation  of  any  fuch  hofpital,  college,  deanry,  or 
corporation,  whereby  the  grant,  leafe,  gift,  or  elefiion  of 
the  governor  or  ruler  of  fuch  hofpital,  college,  deanry,  or 
other  corporation,  with  the  aflent  of  the  greater  part  of 
fuch  of  the  fame  hofpital,  college,  deanry,  or  corporation, 
as  had  or  Ihould  have  voice  of  ajfent  to  the  fame,  at  the 
time  of  fuch  grant,  leafe,  gift,  or  eleilion  thereafter  td  be 
made,  fhould  be  in  any  wife  hindered  or  let  by  any  one  or 
more,  being  the  lefs  number  of  fuch  corporation,  contrary 
to  the  order  and  courfe  of  the  common  law,  fhould  be 

from  thenceforth  clearly  void,  and  of  no  efFedl and  that 

from  thenceforth  no  perfon  of  any  fuch  hofpital,  college, 
deanry,  or  other  corporation,  fhould  be  compelled  to  take 
any  oath  for  the  obfervation  of  any  fuch  order,  ftatute,  or 
rule,  upon  the  pain  of  every  perfon  fo  giving  fuch  oath,  to 
forfeit  for  every  time  fo  offending,  five  pounds,  one  half 
to  the  King  and  the  other  to  the  informer." 

By  the  words  of  the  preamble  to  this  flatute,  it  does  not  . 
appear  to  have  been  the  intention  of  the  legiflature,  that 
it  fhould  extend  to  any  negative  or  neceflary  voice,  given 
by  the  founder  to  the  head  of  any  corporation ;  and,  in  fa6l, 
in  many  cafes  which  have  occurred  fince  the  flatute,  in 
which  the  queftion  has  been,  whether  by  the  words  of  a 
charter,  a  negative  has  been  conferred  on  the  head  of  the 
corporation,  no  doubt  has  been  entertained  of  the  legality 
of  fuch  negative,  if  actually  conferred  (^7), 

It  appears  like  wife,  from  the  wording  both  of  the  pre- 
amble and  of  the  enabling  claufe,  that  the  ftatute  was  not 
intended  to  prevent  a  feleft  body  from  binding  the  whole 
corporation,  nor  to  afFeft  the  fenfe  in  which  the  word 

(tf)  Vid.  I  Bl.  Com.  478.    Cowp.  379. 
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"majority"  fliould  be  conftrued,  according  to  the  dif- 
ferent conftitutions  of  different  corporations. 

If  a  mayor  de  fa£fOy  together  with  fuch  other  members 
of  the  corporation  as  are  impowered  to  bind  the  whole  by 
their  a£l,  put  the  common  feal  to  an  obligation,  this  fliall 
bind  the  corporation,  though  he  be  not  de  jure  mayor;  for 
being  in  fa£^  appointed  to  the  office,  and  permitted  to  z&. 
in  it  by  the  corporation,  who  might  have  removed  him,  all 
judicial  and  minifterial  a£ls  done  by  him  are  valid  (a). 

Infancy  in  the  mayor,  bailiff,  or  other  head  of  a  cor-» 
poration,  fhall  not  avoid  the  deeds  pr  grants  of  the  corpo- 
ration, becaufe  he  2l&s  in  his  corporate,  and  not  in  his  na- 
.^  tural  capacity  (i).     So,  it  would  foem,  that  non-fane  me- 

mory, outlawry,  or  excommunication  of  the  head  ought 
not  to  avoid  the  adls  of  the  corporation  {e), 

/>  ^  /^^^r^  ®^^  ^"  ^^  ^^"^  ^y  ^^  members  of  a  corporation  in 
J^  ^^^^^^  ^^  tf^wf^  of  the  head,  fhall  not  bind  them  ;  thus  in  the 
^J^^^**'-^^  vacancy  of  the  mayoralty,  an  obligation  given  by  the  com- 
^st^if^^^^  'T^^^inonalty  is  not  binding  :  and  on  this  principle,  if  a  bond  be 
/gea^.  ^*^^^    extorted  from  a  mayor  and  comnionalty,  by  the  imprifon- 

ment  of  the  mayor,  they  may  plead  that  imprifonment  in 
a^voidance  of  the  bond,  becaufe,  during  the  imprifonment 
of  the  mayor,  the  corporation  may  be  confidered  a^  with- 
out a  head  [d]* 

If  a  contraft  ben^ade-with  the  head  of  a  corporation, 
for  fomething  which  is  to  be  applied  to  the  benefit  of  the 
corporation,  and  which  is  afterwards  aftually  fo  applied, 

{a)  I^utw.  519,  cites  9  H.  6,  32,  pi,  3,    Br.  noneft  faft.  3.    a  H, 

^,  32.    Br.  tit.  Abbe.     19  Mo.  112. 

(^).sCo.  pL  2,27. 

(f)  21  Ed.  4,  7, 12,  27,  fiT^    Bro,  Corpor.  63. 

{d)  Vid.  the  authorities  laft  cited,  and  Cowp,  122,  ^a4>  225,  where 

this  cafe  is  ailyded  to, 

this 
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this  fliall  bind  the  corporation  i  but  the  plaintiff,  in  his 
declaration  on  that  contraft,  muft  fhew  that  the  corporation 
had  the  benefit :  thus,  if  an  abbot  had  given  an  obligation 
without  the  common  feal,  for  money  to  be  applied  to  the 
ufe  of  his  convent ;  this  would  have  bound  the  fucceflbr : 
but  it  muft  have  been  (hewn  in  the  declaration,  that  the 
money  was  adlually  applied  to  the  ufe  of  the  convent  (a)» 

So,  where  R.  abbot  of  Chefter,  granted  to  John  Brewin,  \ 
Efq.  by  his  deed,  without  the  confent  of  the  convent,  a 
yearly  rent^of  40s.  out  of  his  monaftry,  for  his  council  to 
the  fame  R,  abbbot,  and  the  convent  of  the  fame  pkce, 
given,  and  in  future  to  be  given  (b) ;  and  after  the  death  of 
abbot  R.  Brewin  brought  a  writ  of  annuity  againft  the 
fucceffor,  and  averred  that  he  had  given  to  the  faid  R.  late 
abbot,  and  to  the  convent,  his  council  at  W.  in  the  bufi- 
nefs  of  the  houfe,  and  to  the  profit  of  the  houfe :  Prifot 
and  the  whole  court  held,  that  the  a£lion  would  not  have 
been  maintainable  againft  the  fuccefTor  without  fuch  aver- 
ment as  this:  for  that  the  adion  was  not  maintainable 
againft  the  fuccefTor,  on  any  contra£t  or  grant  made  by 
the  abbot  only  without  the  convent,  unlefs  the  effect  or 
confideration  came  to  the  profit  of  the  houfe;  but  that 
fuch  general  averment  was  good,  becaufe  it  would  be  too 
long  to  (hew  all  the  caufes  fpecially  (r )• 

So,  if  the  head  of  a  corporation,  by  the  intervention  tl*^^^ 
a  fcivant,  buy  certain  things  for  the  ufe  of  the  corporation,  >^^'"'*^^ 
which  are  aftually  applied  to  their  ufe,  they  are  bound  by/^^  ^^^^  ^ 
this  contraft,  and  an  a(5tion  may  be  maintained  againfl  ^if-^ 
them,  after  the  change  of  the  head,  in  whofe  time  the  pur- 


i^a)  Long,  5to.    Ed.  4,  73,3. 

{h)  Pro  confil*  fuo  cid'  R.  abbati  et  conventui  ejufdcm  loci  impenfb 
et  in  pofteiiim  impendendo. 

{/)  39  H.  6,  21,  22,  cited  in  Ughtred^s  cafe,  7  Co.  10.  b, 

chafe 
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chafe  was  made  (^).  So,  if  one  who  is  the  regular  fer- 
vant  of  the  corporation,  make  a  purchafe  and  apply  it  to 
the  ufe  of  the  corporation,  it  would  feem  that  the  corpo- 
ration are  bound  (h) :  but  in  both  thefe  cafes,  the  plaintiff 
muft  aver  that  the  things  purchafed  came  to  the  ufe  of  the 
corporation. 

But  an  a^  of  the  head  of  a  corporation,  by  which  any 
claim  of  the  corporation  is  difcharged,  does  not  bind  the 
corporation;  thus  an  acquittance  by  the  mayor  alone  of 
any  fum  due  to  the  mayor  and  commonalty  does  not  bind 
them  (c) :  "  not  in  fl:ri6tnefs  of  law,"  fays  Jenkin%(^), 
*'  but  becaufe  an  hundred  precedents  were  fhewn  of  the 
allowance  of  fuch  an  acquittance,  it  was  allowed  by  all  the 
judges  of  England." 

If  a  prior,  with  the  confent  of  his  convent,  had  made  a 
leafe  for  years,  rendering  rent,  and  had  without  the  con- 
vent, by  deed  exprefsly  releafed  the  rent  and  died,  the  fuc- 
.     ceflbr  (hould  have  recovered  the  arrears  :  but  if  the  prior 
had  ati/led  the  lefTee  and  died,  this,  being  a  difcharge  in  law, 
would  have  difcharged  the  rent  accrued  during  the  conti- 
nuance of  the  oufter,  againft  the  fucceflbr  (e). 
/le-/^^^^^   It  feems  that  the  afts  of  the  regular  fervants  of  a  cor- 
^f^'0ir*/'    poration,  done  in  their  official  character,  flisfll  in  general 
bind  the  corporation. 

Thus  where  the  mayor  and  commonalty  of  a  town,  by 
deed  covenanted  with  the  mayor  and  commonalty  of  another, 
that  the  burgefles  of  the  latter  fliould  be  quit  of  toll  and 
other  duties  within  the  former,  and  the  burgefles  of  the 
latter  were  afterwards  diftrained  by  the  officers  of  the 
forpier,  this  was  held  to  be  a  breach  of  covenant,  which 

(d)  Y'ul.  Long  5to.  E.  4,  70,  71,  (Jb)  Vid.  id.  ibid, 

(r)  2R.  3.     7  Bio.  Corpor.  87.  (</)  Jenk.  162. 

{/)  34  H.  6,  21.    10  Co.  67,  b. 

would 
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would  fupport  an  adlion  of  covenant  againft  the  corpo- 
ration (^?). 

The  dean  cannot  appoint  a  proxy  for  him  to  do  any 
corporate  aft  which  is  to  afFedl  the  pojfejjions  of  the  deanry 
or  of  the  chapter,  as  to  put  the  feal  to  a  Icafe  {b).    :-  { 

If  an  abbot  and  all  his  monks,  by  their  proper  names, 
and  not  by  the  name  of  their  incorporation,  had  made  an 
obligation  under  the  common  fe^l,  this  fhould  not  have 
bound  their  fucceiTors :  and  the  law  is  the  fame  with  refpedl: 
to  a  mayor  and  commonalty  {c). 

If  an  abbot  had  given  an  obligation  in  thefe  words, 
**  Know  all  men— —that  I,  abbot  of  E,  am  bound  * 

in  witnefs  whereof  I  have  hereto  affixed  the  feal  of  my 
convent,"  without  mentioning  his  fucceflbrs,  this  would 
not  have  bound  the  latter,  becaufe  it  did  not  appear  to  be 
with  the  confent  of  the  convent :  but  words  in  this  form, 
**  Know  that  I,  with  the  confent  of  my  convert t,  have 
demifed" — would  have  bound  the  fucceflbrs,  becaufe  the 
convent  were  perfons  dead  in  law, — Biit  fuch  a  d^cd  by  a 
dean,  alleged  to  be  executed  by  the  ajfent  of  the  chapter  is 
not  good,  if  it  relates  to  the  joint  pofleflions,  becaufe  the 
chapter  are  an  integral  part  of  the  corporation,  and  are 
feifed  with  the  dean,  and  implead  and  are  impleaded  with 
him. — The  law  is  the  fame  with  refpeftto  a 'mayor  and 
commonalty  [d]. 

An  abbot  of  England  was  bound  by  a  deed  made  under 
the  common  feal  of  the  abbot  and  convent,  though  it  bore 
date  out  of  their  monaftry  [e).  ' 

(«)  48  E.  3,  17,  18,  Bro.  Corpor.  14,  74.  VId.  ante,  page  i9i, 
Vid.  the  cafe  of  Moodamay  v.  the  Eaft  India  Company,  x  Brown. 
Ch.  Rep.  469.  (^)  Sir  J.  Davis,  47,  a.  b. 

(r)  isE.  4,  I.    Bro.  Corpor.  31. 

(</)  14  H.  6,  i6.  Bro.  Corp.  39,  Faitef.  47*   Vid,  ante,  p.  114, 115. 

(0  Jenk.io,cites9E.4,4o.  i4H.6,i6.  ioH.6,44.  a7Aff,pl.43. 

In 
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In  the  cafe  of  an  abbot  alien,  who  had  a  monaftry  be 
yond  fea,  being  fued  in  debt  on  a  deed  obligatory,  under 
the  common  feal  of  the  abbot  and  convent,  and-bearing 
date  in  England,  there  was  this  diftinftion :  if  the  abbot 
had  a  cell  in  England  the  deed  was  held  good :  but  if  the 
abbot  had  no  cell  in  England,  a  deed  by  them  bearing  date 
in  England  was  confidered  as  void,  becaufe  it  was  not  to 
be  fuppofed  that  the  abbot  and  monks  all  left  their  monaftry 
beyond  fea,  and  came  into  England,  or  that  their  common 
feal  was  in  England-(^?). 

•  Where  an  agreement,  with  relation  to  a  dean  and  chap- 
ter eftate,  is  executed  by  the  dean  for  himfelf  and  chapter, 
though  figned  by  him  only  it  fball  bind  the  chapter  {b). 

And,  if  a  body  corporate,  compofed  of  a  definite  num. 
bcr  of  members,  make  an  agreement  with  a  perfon  to 
grant  him  a  leafe,  and  the  money  be  paid,  though  fome  of 
the  members  were  wanting  at  the  time  of  the  agreement, 
probably  a  court  of  equity  would  carry  it  into  execu- 
tion (0* 

All  corporations  aggregate,  were,  at  common-  law, 
bound  by  a  fine,  levied  with  proclamations,  according  to 
the  ftatute  {d)  j  for  though  the  words  feem  to  bar  only 
natural  perfons  and*  their  heirs,  becaufe  they  do  not  fave 
any  right  but  to  men  and  their  heirs,  and  no  mention  is 
made  of  any  corporation,  or  of  fucceflbrs,  yet  it  was  the 
intention  of  the  makers  of  the  aft,  that  it  Ihould  be  ex- 
tended to  fuch  corporations,  and  to  their  fucceflbrs,  as 
have  of  t-hemfelves  an  abfolute  eftate,  and  authority  to 
djfpofe  of  their  pofleffions,  as  mayor  and  commonalty, 
dean  and  chapter,  colleges,  and  the  like  [e).    But  fince 

(/«)  Jenk.  lo.    Vid.  ante,  page  33. 

{b)  Dia.  pr.  Ld.  Hardwicke.     2  Atk.  45. 

{c)  Dia.  pr.  Ld.  Hardwicke.     3  Atk.  478. 

(</)  4H.  7,  c.  24.  (^)  Plow.  375,  537,  538, 

the 
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the  ftatute  of  13  El.  c.  10,  it  has  been  adjudged,  that  col- 
leges are  not  barred  by  fine  and  non-claim ;  becaufe  it 
would  have  been  of  no  eiFeCt  to  have  prohibited  them  to 
bar  the  right  of  their  colleges  by  conveyances  made  by 
the  mafter  and  fell6v/s  themfelves,  and  to  have  left  them 
power  by  their  permifEon  or  fufFerance,  and  non-claim,  to 
bar  it  (a).  Deans  and  chapters  being  within  the  ftatute  of 
Elizabeth,  the  law  with  refpe£l  to  them,  on  this  point, 
muft  be  the  fame  as  with  refpedl  to  colleges. 

But  at  common  law,  and  much  more  fince  the  reftrain- 
ing  ftatutes,  though  a  bifhop,  dean,  parfon,  vicar,  or  pre- 
bendary do  not  make  their  entry  or  claim,  nor  bring  their 
2.£tion  to  avoid  a  fine,  within  five  years,  but  are  remifs  and 
negligent  for  that  time,  yet  their  fucceflbrs  fliall  not  be 
bound  for  ever,  becaufe  they  have  no  abfolute  eflate  in 
their  poflbfEons  (^}. 


Section   IV, 

To  what  Burthens  Corporations  are  fubjeSf, 

Corporations  are  fubjeil  to  the  fame  burthens,  in  the 
character  of  owners  or  occupiers  of  houfes  or  lands,  to  which 
individuals  are  fubje£l  in  the  fame  chara£ler. 

Thus,  Lord  Coke  commenting  on  the  word  inhabitants^ 
in  the  ftatute  {c)  made  in  the  time  of  Henry  the  eighth  for 
the  repair  of  bridges,  fays  that  every  corporation  and  body 
politic,  refiding  in  any  county,  riding,  city,  or  town  cor- 
porate, or  having  lands  or  tenements  in  any  (hire,  riding, 

{a)  Magdalen  College  cafe,  11  Co.  78  J  b.    Vid.  ante,  page  112,  &c. 
{b)  Plow.  375,  538.    lo  Co.  69  b.  71  a.    Vid.  ante,  p.  108,  109,- 

laz,  &c,  (c)  w  H,  8,  c.  5. 

city, 
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city,  or  town  corporate,  qua  propriis  mantbus  et/umptibus 
pojjident  it  habent^  are  inhabitants  within  the  purview  of  the 
ftatute  {a). 

So,  if  any  general  duty  be  impofed  by  parliament  in 
refpc6k  to  houfes  and  lands  j  corporations  are  liable  in 
refpe£l  to  their  houfes  or  lands  in  the  fame  manner  as  a 
private  perfon  :  thus,  where  a  duty  was  'impofed  on 
hearths  (^),  and  officers  with  a  conftable  impowered  to 
diftrain,  if  the  party  refufed  to  pay  the  duty  by  tlie  fpace 
of  an  hour;  and  by  a  fpecial  verdi6t  in  an  aftion  of  tref- 
pafs,  brought  by  the  Ironmonger's  Company,  it  was  found 
that  the  company  were  feifed  in  fee  of  five  mefluages,  in 
which  were  thirty-five  hearths ;  that  the  company  had 
never  finiflied  the  meffiiages,  but  that  from  the  time  oif 
building  they  had  flood  unoccupied :  that  the  defendants, 
being  lawfully  authorifed,  had  demanded  the  duty  of  the 
company,  which  they  refufed  to  pay,  on  which  the  de- 
fendants took  the  diftrefs  and  kept  it  till  the  company  paid  the 
duty :  the  general  queftion  made  was,  whether  the  owner  of 
^  new  houfe,  uninhabited  from  the  time  of  the  building, 
ought  to  pay  this  duty  ?  But  no  queftion  was  made, 
whether  as  a  corporation  they  were  liable  to  the'  tax  ;  it 
was  taken  for  granted,  that  if  any  owner  would  have  been 
liable,  tbey  vrere  fo  too  (c). 

On  the  fame  principle,  there  is  no  doubt  but  they  are  fub- 
je£l  to  the  land  tax.  So,  a  corporation  feifed  in  fee  of  lands 
for  their  own  profit,  are,  within  the  liieaning  of  43  El.  c.  2. 
inhabitants  or  occupiers  of  fuch  lands,  and  in  refpecSl  of 
them,  liable  in  their  corporate  capacity  to  be  rated  to  the 
poor  (d). 

(a)  ainft.  703.  (b)  Vid.  16  Car.  2,  c.  3. 

(f)  Ironmonger's  Company  v.  Naylor.    2  Mod.  285.    T.  Jones* 
S5.    X  Ventr.  311.     3  Keb.  719,  cited  Cowp.  84, 
(d)  Rex  V.  Gardner.    Cowp.  79. 

So> 
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So,  they  are  fubjedl  to  Amilar  charges  impofed  by  the 
common  law:  thus,  a  corporation  are  rateable  to  the 
repairs  of  a  church  in  refpedl  of  their  corporate  lands  (a). 

So,  they  may  be  bound  exclufively  to  the  repair  of  a 
highway,  or  of  a  bridge,  or  of  a  creek,  by  reafon  of  the 
tenure  of  certain  lands  ;  fo,  they  may  be  compelled  to  do 
fo,  by  a  general  prefcription  that  they  have  been  ufed  to  do 
fo  from  time  immemorial,  without  an  allegation  that  they 
ufed  to  do  fo,  in  refpeft  of  the  tenure  of  certain  lands,  6r 
for  any  other  confideration,  becaufe  a  corporation  aggre- 
gate, in  judgment  of  law,  never  dying,  if  they  were  ever 
bound  to  fuch  a  duty,  they  muft  continue  to  be  fo  ;  neither 
is  it  any  plea  that  they  have  done  it  out  of  charity ;  for  it 
fliall  be  prefumed  they  were  bound  to  it  for  fome  good 
confideration  (^). 

(/i)  Thursfield  V,  Jones.    Sir  T,  Jones,  187. 
(Jf)  Vid.  2  Ind.  700.    X  Hawk,    Leach.  369,  443.    Cowp.  87. 
Mayor  of  Lynn  v.  Turner. 
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CHAP,     lit 

OF  CORPORATIQKS  CONSIDERED  IN  RESPECT  TO  THEIR 

INTERNAL  CONSTITUTION. 

Corporations  having  been  eftabliflied  at  difFerenl 
periods,  and  with  different  views,  the  particular  conftita- 
tion  of  each  depends  on  the  provifions  of  the  charter,  by 
which  it  was  erected,  or  on  the  prefcriptive  ufage  which 
time  has  iqi perceptibly  introduced.  The  bufinefs  of  this 
chapter,  therefore,  will  be,  not  to  defcribe  the  precife  con- 
ftitution  of  every  corporation  in  the  kingdom,  or  that  of 
any  one  in  particular,  but  to  confider,  under  diftin(Sl  heads, 
thofe  fubjefts  which  relate  to  the  conftitution  of  any  cor- 
poration whatever; 


Section  I. 


'  Of  the  different  ranks  ofperfons^  members  of  Corporations^ 

In  corporations  confifting  of  a  fmall  number  of  mem* 
bers  without  a  head,  there  is  ufually  no  diftiniSfcion  of  rank, 
but  all  are  equal  In  rights,  privileges,  and  authority  (tf). 
In  fmall  corporations,  too,  which  have  a  head,  fuch  as 
dean  and  chapter,  there  is  generally  no  other  diftin6lion  d 

{a)  Vid.  ante,  page  37, 

rank^       ^ 


OF.  CORPORATIONS*  321 

raidc,  but  that  between  the  head  and  the  body  at  large^  aQ  the 
members  of  the  latter  being  equal  and  co«-ordinate. 

In  corporations  whok  members  are  more  numerous  ^^j^i^if^^a*^ 
and  whofe  concerns  are  moreoomplicated,  there  are  uhMf^^^^i^r^^f^.^^' 
fome  fele£t  bodies,  which  necellarily  gives  rile  to  a  diftlnc-  ^  r^^/^^^^^'^ 
tion  anid  gradation  of  ranks.    Thus,  in  corporate  towns, 
the  common  freemen,  forming  the  great  mafs  of  the  cor-   ^  ^ 
poration,  may  be  faid  to  compofe  one  rank,  the  livery  in 
the  city  of  London  another,  and  in  the  greater  number  of 
cities  and  towns,  the  common  councilmen,  and  aldermen, 
or  fome  equivalent  defcriptions,  two  others«-***The  com- 
mon freemen  have,  in  general,  only  the  right  of  exercifing 
their  trade  within  the  town,  and  enjoying  the  common 
privileges  and  franchifes  of  the  corporation,  though  fome- 
times  the  right  of  voting  in  elections  :    th(  livery  are  a 
fele(%  body,  whofe  principal  privilege  is  that  of  forming  C^<r^^4*i^t/»- 
fome  of  the  ele£loral  aflemblies  of  the  corporation :  the  i^^^^^>^^*^^^ 
common.  <;ouneilmen  have  a  more  immediate  concern  in 
the  government,  fometimes  forming  a  conftituent  part 
of  the  legiflative  body,  which  is  the  cafe  in  London,  and 
fometimes  only  a  part  of  the  general  executive  council ;    /  ^^^<^^^<<iyN«^ 
the  aldermen  are  ftill  more  fele£)^  forming  what  may  be 
called  the  privy  council  of  the  corporation,  and  in  general 
^fo  a  part  of  the  common  council. 

A  FREEMAN  of  z  town  differs  from  an  inhabitant  in 
this;y  that  a  freeman  is  a  njeqiber  of  the  corporation,  and 
may  or  may  not  be  an  inhabitant  of  the  town,  and  an  in- 
habitant is  fo  called  from  the  circumftance  of  local  refi- 
dence,  and  may  or  may  not  be  a  member  of  the  cor- 
poration. 

The  terms  citizen  and  burgeb  are  generally  fynbny- 
mous  with  freeman;  but  fometimes  ^^burgefs"  is  the  de<- 
fi|;nation  of  a  member  of  a  fele£t  body,  diftindt  from  the 

Y  conunon 
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'  Though  the  term  **  common  councilman,'*  and  other 

equivalent  terms,  in  general  mean  a  member  of  a  diftind 
rank  in  a  corporate  town,  yet.the  common  couhcilmen  do 
'  not  often,  if  in  any  cafe,  compofe  a  feparate  affembly ; 
but  the  aflembly  which  is  called  the  common  council,  be- 
fide  the  common  councilmen  properly  fo  called,  includes 
the  mayor  and  aldermen,  or  others  of  an  equivalent  de- 
nomination. 
J-  The  powers  and  duties  of  the  mayor,  or  other  head 

€1^ '  0^-^^  officer  of  a  corporation,  depend  in  general  on  the  provi- 
//i^<^i:f^^" ^'  fions  of  the  charters,  or  prefcriptive  ufage  of  the  corpo- 
^.,^/^^/^r/r^  ration,  orthe  exprefs  provifions  of  ^n  aft  of  parliament.— 
/y^v'/-^r'  It  is  commonly  one  of  his  duties,  as  well  as  of  his  parti- 

cular privileges,  to  preflde  at  th^  corporate  aflemblies  ;  but 
whether,  in  a  corporation  by  charter,  this  be  neceflarily 
incident  to  his  office,  where  no  exprefs  provision  is  made 
for  that  purpofe,  has  been  made  a  queftion,  though  I  do 
not  find  it  any  where  folemnly  determined.-^  Jnthe'courfe 
of  argument,  it  has  indeed  been  aflerted,  ^  that  it  is  not 
eflential  or  incident  to  the  ofl|ce  of  mayor  by  the  common 
law,  that  the  meetings  of  the  body  corporate  (hould  be  in 
confequence  of  his  fummons,  or  that  he  (hould  be  prefent 
at  fuch .  meetings ;  that  if  the  charter  exprefsly  direft  that 
all  meetings  (hall  be  appointed  by  the  fummons  of  the 
mayor,  and  that  he  (hall  preflde  at  them,  then,  indeed, 
there  can  be  no  doubt,  that  all  meetings  without  thefe  re- 
quifites  are  illegal,  and  ^U  proceedings  at  them  void :  but 
that  fuch  requifites  muft  be  impofed  by  exprefs  words,  or 
appear  by  neceflary  implication :  that  if,  by  a  claufe  in  a 
charter,  it  be  provided,  that,  for  the  choice  of  an  alder- 
man on  the  death  of  any  of  the  body,  the  mayor  and  the 
reft  of  the  aldermen,  or  the  ma\or  part  of  them,   (hall 
affemble,  of  this  major  part  it  is  not  neceflar^jhatjt|ie 

mayor 
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htayor  be  one>  and  that  his  fummons  is  not  requifitejo 
fender  their  aflembling  valid  ;  that  it  is,  indeed,  his  duty^ 
as  head  of  the  corporation^  both  to  fummon  the  reft  of  the 
body  and  to  be  prefent  and  preiide  at  the  meeting  $  but  that 
if  he  refufe  to  fummon  them^  or  to  attend^  the  others  may 
proceed  without  him  :  that,  if  it  be  obje^ed  that  they  may 
not  agree  on  the  tims  of  fuch  meeting,  it  may  be  anfwered^ 
that  whoever  can  carry  an  election  when  the5^  are  nlet^ 
ihall  alfo  decide  on  the  time  of  meeting,  if  there  be  any 
difference ;  and  that  this  agrees  with  the  rule  of  law  in 
fimilar  cafes  :  that,  in  a  commiffion  of  the  peace  to  try 
felonies,  and  to  hold  a  court  of  quarter  feffions^  thofe  that 
conftitute  the  court,  and  are  to  exerciie  the  power,  muft 
iflue  the  fummons :  that  if  twenty  juftices  of  the  peace^ 
not  having  one  of  the  quorum  among  them,  ihould  ifTue  a 
fummons  for  a  general  quai'ter  feifions,  it  would  be  void^ 
becaufe  twenty  juftices  of  the  peace,  among  whom  there 
is  not  otie  of  the  quorum,  cannot  hold  fuch  a  feifions ;  but 
that  if  one  of  them  be  of  the  quorum,  the  fummons  will  be 
good"  (a) .  With  refpeS  to  the  fuppofed  cafe  of  the  claufe^ 
'^that  the  mayor  and  the  reft  of  this  aldermen,  or  the  major 
part  of  them)  ihall  aflemble,"  and  the  comparifon  between 
it  and  the  quorum  claufe,  in  the  commiffion  of  the  peace^ 
it  may  be  obferved,  that  they  do  not  aiFed);  the  queftion 
under  confideration;  becaufe^  by  the  natural  and  obvious 
meaning  of  the  words  of  the  fuppofed  claufe,  the  mayor 
is  not  iipcefTarily  one  of  ^'  the  major  part  of  the  mayor  and 
aldermen,"  and  therefore,  it  is  an  exprels  provifion,  ^^  that 
fo  many  aldermen  as  are  equal  in  number  to  *  the  niajor 
part  of  mayor  and  aldermen,"  may  hold  the  meeting  with-^ 
out  the  mayor.** 

(a)  Dia.  per  Sir  Rob,  Atkins,  3  Mod.  14,  in  KU  v.  6ir  Aob. 
Atkins,  and  others. 

Y  3  There 
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There  is  one  cafe,  rn  which  the  judgment  feems  to 

imply,  that  where  no  provifion  is  made  by  the  charter. 

this  power  is  mt  neceilarily  incident  to  the  office  of  mayor* 

•*  If  a  corporatipn,"  it  is  faid,  "  be  created  of  a  mayor  and 

eight  aldermen,  with  a  claufe  in  the  charter,  that  if  any  of 

the  aldermen  die  or  be  removed,  the  mayor  and  rcfidue  of 

the  aldermen,  within  eight  days  after  the  deathor  removal, 

may  ele£):  another  in  his  place ;  and  in  fuch  a  cafe  the 

mayor,  at  the  time  of  the  death  of  an  alderman,  be  abfent 

till  after  the  eight  days,  and  the  aldermen,  within  the  eight 

days,  come  to  the  deputy,  and  requcft  him  to  aiTemble 

f^if/i^^^^Y     them,  for  the  purpofe  of  elcSing  another  widiin  the  eight 

^>^^    ^^        days,  and  he  refufe,  and,  on  tlus,  the  greater  number  of 

^^^^^  /^  •  ^^  the  aldermen  aflemble  themfelves,  without  the  mayor  and 

/     /         his  deputy,  and  ele£k  an  alderman^  this  is  a  void  elec- 

TiON,  for  the  mayor  ought  to  be  prefent,  hy  the  exprefs 
words  of  the  charter  [a).  From  this  it  feems,  that  if  the 
mayor's  prefence  had  not  been  exprefsly  required,  the 
meeting  might  have  been  held  without  bis  fummons,  and 
the  eledlidn  made  without  his  prefence* 

In  another  cafe,  it  is  faid,  *^that  the  bailiffs,  being  the 
bead  of  a  corporation,  nothing  can  be  done  without  dieir 
prefence;  and  that  this  is  fo,  though  no  fpecial provifion  be 
made  for  it  hy  the  f  A^r/^r."— This,  however,  was  only 
faid  incidentally,  for  in  the  cafe  before  the  court,  their 
prefence  was  exprefsly  required  (i). 

In  another  cafe,  the  chief  Juftice  {c)  is  reported  to  have 
faid,  that  whenever  any  bufinefs  is  to  be  done  by  a  parti- 
cular part  only  of  a  corporation,  the  prefence  of  the  mayor 

{a)  Hicks  v.  borough  of  Launcefton,  i  Rol.  Abr.  5x4,  cited  3 
Mod.  15. 

{b)  ftLordRaym.  1437.    Serjeant  Whitakcr's  cafe  in  Regtna  r- 

Ballivosy  Burgenfes^  et  Communitatem  viUae  de  Gippo. 

(c)  J*ord  Hardwicke. 

IS 
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ts  not  requifite  at  the  aflemUy :  but  that  wherever  the  bu  •> 

fincfs  is  to  be  done  by  the  whole  cc^rporatAon,  the  prefence 

of  the  mayor  is  abfolutely  neceflary  {a). 

In  the  cafe  of  a  corporation  by  prefcription,  this  que& 

tion  can  hardly  ever  arife,  becaufe  there  muft  neceiTarily 

be  fome  ufage,  one  way  oi:  the  other^  to  (hew  what  is  the 
power  and  duty  of  the  mayor  in  this  refpeft  in  every  fuch 

particular  corporation^  independently  of  any  general  prin^ 

ciple. 

« 

In  every  other  refpeft^  however^  it  may  be  fafely  aflertcd,  ^^^^^  (h^^^ 
that  the  mayor,  as  well  as  the  aldermen  and  other  fele£l:  r*^s*^^r*^^^ 
bodieS)  have  no  other  powers,  authorities,  or"  privileges,  ^^;^^'^^^'*'^^'" 
than  thofe  which  they  poflefs  by  charter,  prefcription,  or 
aa  of  parliaments 

If  the  King,  by  his  charter,  incorporate  atown  by  the 
name  of  Mayor  and  twelve  Aldermen,  they  will  not  have 
any  power  as  confervators  or  juillces  of  t}ie  peace,  with- 
out  an  gcprefs  claufe  for  that  purpofe :  they  can  neither 
fine  nor  imprifon,  and  if  they  affume  fuch  authority,  it  will 
be  an  ufurpatioh  {h)\  and  it  is  for  this  reafon  that  charters 
ufually  add  thefe  powers  by  exprefs  words,'  anfl.make  the 
mayor  or  aldermen  juftices  of  peaceor  of  gaol  deli  very; 
but  they  aft  in  thefe  capacities,  not  becauie  they  are  mayor 
or  aldermen,  but  becaufe  by  the  charter  they*  are  exprefsly 
annexed  to  their  refpeftive  offices  j  and  the  union  ofdif- 
tinft  powers  in  one  perfon,  does  not  confound  his  feverai 
and  diftinft  capacities  (r)«  '/  ; 

On  the  death  of  the  mayor,  or  during  thfe  vacatioh  of  the  (Tf^^^^  ^^^. 
office,  the  corporation  can  do  no  corporate  adl,  but  that  of    ^^^^ 
choofing  a  new  mayor  [d), 

(tf )  Rex  V.  Dufiin  et  al'.    1  Barnard,  370* 
:(/»)  3  Mod.  i»,    A  Ld.  Haym.  1030. 
(r>  Vid*  ft.  »7  H.  8,  c.  24,  f.  6.  (^  21  Ed.  4.,  5«  a. 

Y4  In 
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lu  die  univeriities,  every  matriculated  ftudent  (a)  is  a 
member  of  the  general  corporation,  intided  to  enjoy,  its 
privileges  and  immunides,  and  fubjeiSl  to  its  government; 
bearing  nearly  the  fame  relation  to  the  corporate  body,  that 
a  common  freeman  does  to  the  corporation  of  a  town :  in 
Oxford,  the  mafters  regents  (b)  form  another  rank,  and,' 
together  with  the  chancellor  or  vice  chancellor,  compofe 
the  congregation  j  which  is  a  kind  of  adminiftrative  or 
executive  council,  and  alfo  an  ele^oral  afTembly:  the 
mafters  non-regents  form  another  rank,  and,  together  widi 
thofe  who  compofe  th^  congregation,  form  the  convocation, 
which  is  a  legiflative  aflembly,  as  well  as  adminiftrative  and 
dedoral  (c). 

In  the  univeriity  of  Cambridge  there  are  alfo  the  two  dif* 
tin&  ranks  of  regents  and  non-regents  i  but  there  are  not, 
as  in  Oxford,  two  diftindl  aflemblies,  pofleffing  diftinA 
powers  foT  different  purpofes :  there  is  only  one  ai&mbly^ 

compofed 

id)  By  ftodenty  here*  is  not  meant  metdy  a  fcholar  on  the  foundation 
of  any  cdlcgey  but  every  one  who  it  a  ftudcat  in  the  common  accep« 
tation  of  the  wordy  whether  he  be  on  the  foundation  or  not. 

(h)  Of  the  mafters  regfOkU  there  are  two  clafles^  magiftri  neceJarU 
regentes,  and  magiftri  regentes  ad  placitum  $  the  £[rft  are  all  mafters  of 
arts  and  do£lors  in  the  three  learned  profefiionsy  for  the  firft  tWo 
years  afler  their  admiflion  to  thefe  degrees  re(pe£tivelyy  who  have  not 
recdved  a  di^ienfation  for  the  iecond  year  of  their  regency :  the  (econd 
are  thofe  who  have  at  any  time  been  necejario  regentesy  and  have 
ceafed  to  be  fo  s  with  refpeft  to  the  congregation^  the  diftin^'on  be- 
tween the  two  dafles  is  this ;  that  the  firft  are  bound  to  be  prefent  under 
a  penalty,  the  fecond  attend  at  their  pleafurey  or  when  fpecially 
required. 

(r)  The  non-regentSy  in  the  houfe  of  convocationy  are  the  fame  per* 
fons  whoy  fn  the  houfe  of  congregatbny  are  regentes  ad  placitum :  they 
are  bound  to  attend  the  fonner  tmder  a  peas^tyy  as  well  as  the  necefiario» 
regentes.  ^ 

Befide 
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compofed  of  regents  and  non-regents,  who  meet  at  the 
fame  time,  and  in  the  fame  place,  under  the  name  of  con- 
gregation or  fenate :  but  thefe  two  claffes  form  two  dif- 
tinft  branches  of  the  fame  aflembly,  under  the  names  of 
the  Houfe  of  Regents  and  the  Houfe  of  Non-Regents,  and 
a  majority  in  each  muft  concur  in  every  a£l  {a). 

In  the  corporate  companies  of  towns,  there  are  generally 
two  ranks,  the  common  freemen  of  the  company,  and 
fome  feledl  body  who  form  the  governing  part ;  there  k 
likewife  an  intermediate  rank,  as  the  livery  in  fevcral  of  the 
companies  of  London:  the  common  freemen  have  an  in- 
choate right  to  have  the  freedom  of  the  city  at  large; 
and  from  them  the  litery  are  nominated :  the  livery  are  the 
reprcfentati  ves  of  the  company  in  matters  concerning  the 
city)  they  eleft  the  members  of  parliament  and  compofe 
the  common  halls ;  from  them,  too,  the  court  of  affiftants 
IS  taken. 

In  the  colleges  of  the  univerfities  there  are,  in  genera?, 
befide  the  head  of  the  college,  two  clafles,  thefcholars  and 
the  fellows,  each  clafs  having  fome  rights  and  privileges 

Befide  the  convocation  and  congregation,  there  is  another  aflembly^ 
which  is  held  every  week,  compofed  of  the  vice-chancellor  or  his  deputy, 
the  profkors  and  the  heads  of  houfes,  and  whofe  bufinefs  is  to  deb'berate 
on  the  protf 6Uon  of  the  privileges  and  liberties  of  th^  unhrerfiiy,  and  ta 
inquire  into  the  obfervation  of  its  ftatutes.— I  confider  it,  therefore, 
rather  as  a  ftatutabie  committee,  than  a  diflin^l:  rank. 

(a)  In  Cambridge,  the  regents  are  all  thofe  who  have  not  been  mailers 
of  arts  five  years  j  the  non-regents,  all  thofe  who  have  been  maflers  up- 
'wards  of  fivrycars,— There  is  likewife  another  feleft  body  called  the 
caput y  who-  mnft  approve  of  every  propc^ition,  there  called  a  grace^ 
before  it  can  be  brought  before  the  fenate,— The  members  do  not  form 
a  diftin6V  rank,  but  are  rather  a  ftanding  committee^  formed  out  of  tiie 
two  other  ranks  of  regents  and  non-regents.— Their  functions  are 
iimiiar  to  thofe  of  the  lords  of  articles  in  the  ancient  Scotch  pariiament* 

diftina 
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diftin<St  from  the  other ;  and  where  there  are  either  only 
icholars  or  only  fellows,  or  where  the  terms  **  fcholars** 
and  "fellows"  are  fynonymous,  which  is  fometimes  thtf 
cafe,  there  is  generally  a  diftinftion  between  junior  and 
fenior  fellows,  or  junior  and  fenior  fcholars,— Independent 
members,  ufually  called  fellow  commoners,  are  mens 
boarders,  and  have  no  corporate  rights  (<?)• 


Section    It* 

Of  the  qualifications    requiftte  for  members'  or  officers  of 

Corporations. 

The  qualifications  requifite  for  members  or  officers  of 
corporations,  depend  in  general  on  the  conftitution^  ufage, 
or  bye  laws  of  each  particular  corporation :  to  intitle  a 
man  to  be  admitted  to  the  freedom  of  a  corporate  town^ 
the  qualifications  moft  commonly  required  are^  that  the 
perfon  claiming  to  be  admitted,  Oiould  either  be  the  fon  of 
a  freeman,  or  have  ferved  an  apprenticefliip  to  a  freeman; 
ip  fome  cafes,  to  have  married  a  fireeman's  daughter  {b)  is 
a  fufficient  title :  and  in  many  the  freedom  may  be  obtained 
by  purchafe.  In  the  cafe  of  a  title  by  apprenticefliip,  it 
is  in  many  places  exprefsly  required,  that  the  mafter  of  the 
apprentice  fliould  have  been  refident  within  the  town 

• 

during  the  time  of  the  apprenticefliip,  and  the  reafon  of 
the  thing  feems  to  require  this  refidence,  without  any  ex- 
prefs  provifion ;  as  the  privilege  granted  to  the  apprentice 
is  in  refpe<S):  of  the  benefit  which  the  town  may  receive 

(a)  Cowp.  319.  (^}  This  I  imderftand  is  tbe  cal^  at  Briftol. 

fromp 
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from  his  fervice  (a).  It  frequently  happens  too,  that  where 
the  party  claims  by  apprenticefliip,  birth,  or  marriage, 
fome  conditions  are  fuperadded  by  particular  bye  laws, 
without  which,  if  they  be  reafonable,  he  cannot  compel 
his  admiflion. 

A  Quaker,  who  has  ferved  an  apprenticefliip  of  feven 
years,  is  intitled  to  be  admitted  to  the  freedom  of  a  cor- 
poration as  well  a[s  any  other  perfon,  and  his  folemfi 
afiirmation,  by  virtue  of  7  and  8  W.  3,  c.  34,  is  equiva- 
lehtto  taking  the  ufual  oaths ;  and  that  claufe  of  the  flatute 
which  provides  that  no  Quaker,  by  virtue  of  that  a£l,  fliall 
have  any  office  or  place  of  profit  in  the  government,  does 
not  extend  to  the  freedom  of  the  corporation  (b). 

The  queftion  whether  an  infant  can  be  admitted  to  the 
mere  freedom  of  a  corporation,  where  there  is  no  exprefe 
provifion  on  the  fubjecft,  does  not  feem  to  have  been  ever 
agitated ;  but,  as  it  has  been  queftioned,  whether  he  can 
be  appointed  to  a  corporate  office,  and  as  the  freedom  of 
the  corporation  is  generally  a  precedent  qualification  to 
iuch  appointment,  it  feems  that  he  may  be  a  freeman. 

We  have  feen  (r ),  that  where  an  infant  is  a£iually  mayor, 
or  other  chief  officer  of  the  corporation,  this  fliall  not  avoid 
the  afts  of  the  corporation  with  refpeft  to  ftrangers  j  be- 
caufe  thefe  a6ls  are  not  the  afts  of  the  particular  perfons 
but  of  the  body  corporate  {d) ;  but  this  does  not  afFecft  the 
queftion  with  refpeft  to  the  members  of  the  corporation. 

The  firfl:  cafe  we  meet  with  on  this  fubjeft,  is  that 
of  the  King  and  White,  in  the  7th  of  George  the  fecond, 
which  arofe  on  a  motion  for  an  information  againft  the  de- 
fendant, in  the  nature  of  quo  warranto^  to  Qiew  by  what 

id)  Vid.  Rex  v.  Marflial,  *  Term  Rep.  2,  3. 

(A)  Carth.  448.    1  Ld.  Raym.  337.    5  Mod.  402.    Keif  v.  Morris. 

(r)  Ante,  page  3x2.  {d)  Vid.  Cowp.  225. 

« 
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authority  he  exercifed  the  office  of  burgefs  of  the  borough 
of  Calne :  and  the  queftion  was,  whether,  being  an  infant 
at  the  time  of  his  elecHon,  though  he  was  not  fworn,  and 
never  ailed  before  he  came  of  age,  he  was  capable  of  exer- 
cifing  the  office  ?  Several  cafes  were  mentioned  of  the 
capacity  of  infants  to  take  the  grant  of  an  office,  either  in 
poflellion  or  reverfion,  and  the  cafe  ©f  a  corporation  being 
bound  by  a  deed,  notwithftanding  the  infancy  of  the  mayor, 
was  relied  on  as  an  authority,  that  in  infant  was  eligible  to 
that  office,  from  whence  it  was  argued,  that  he  might  be  a 
burgefs  ► — The  court  faid,  they  thought,  "  if  an  in&nt  was 
not  fit  to  manage  for  himfelf,  he  was  improper  to  be  a 
mayor  for  the  public :"  but  as  it  was  a  matter  of  law  not 
lettled,  the  rule  was  made  abfolute  to  have  it  folemnly 
determined  {a)  ;  but  what  was  the  event  does  not  ap-$ 
pear. 

The  only  other  cafe  we  find  on  this  fiibjedt,  is  that  of 
Ae  King  and  Carter,  in  the  1 5th  of  George  the  third,  which 
was  an  information^  in  the  nature  of  ^2^9  warrantOj  againfl 
the  defendant,  to  fhew  by  what  authority  he  claimed  to 
cxercife  the  office  of  burgefs  of  the  borough  of  Portf- 
mouth  (^}«— ^The  information  alleged^  and  it  wa&adndtted 
in  the  plea,  that  this  office  and  franchife  of  a  burgefs  had 
been,  and  flill  was,  a  place,  office^  zni  franehtfey  of  great 
trii/i  2ini  pre- eminence  within  the  faid  borough,  touching  the 
rule  and  government  of  the  faid  borough^  and  the  adminiflra' 
tion  of  public  juftice.  The  plea  then  fet  forth,  that  widiin 
the  faid  borough  there  had  been,  and  then  of  right  ought 
to  be,  an  indefinite  number  of  burgelTes.  That  by  a  charter 
of  Charles  the  firfl  (r),  the  mayor,  aldermen,  and  burgefles, 
were  incorporated  under  the  name  of  Mayor,  AUermen^ 

(«)  Rex  V.  White,  B.  R.  H.  8. 
•(^)  Rcxv.  Carter*    Cowp.  zao.  (r)  jCar.  1. 

ani 
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and  Burgefles  of  the  borough  of  Portfmouth :  that  the 
charter  nominated  the  firft  mayor,  and  twelve  perfons,  to 
be  aldermen,  and  then  granted  ^^that  it  fhould  and  might 
be  lawful  for  the  mayor  and  aldermen,  &c.  or  the  major 
part  of  them,  from  time  to  time,  and  at  all  times  then  after 
for  ever,  when  and  as  often  as  it  fliould  appear  to  them  to 
h^fit  and  nnejfary^  to  name  fo  many  and  fuch  perfons  to 
be  burgefles  as  they  Jhould  pleafe^  and  to  the  burgefles  fb 
chofen,  to  adminifter  an  oath  for  their  faithfully  executing 
the  oflice  ofburgefs.  The  plea  further  ftated,  that  this 
charter  was  accepted  by  the  then  mayor  and  burgefles  of 
the  borough,  and  that  the  defendant,  on  the  i8th  of  May, 
175 1 ^  -^2,%  eleSled  by  the  major  part  of  the  mayor  and  alder- 
men; ^nd  that  before  he  took  upon  himfelf  to  exercife  the 
place,  office,  and  fraijchife  of  fuch  burgefs,  he  was  duly, 
and  according  to  the  ufage  of  the  faid  borough,  fworn  into 
the  f^id  office. 

The  replication  fet  forth  other  parts  of  the  charter,  and 
thcnflated,  that  the  defendant,  at  the  ivxit  o'i\i\%Juppofei 
eleftion  to  be  a  burgefs,  vras  of  the  age  of  five  years  and 
ten  months,  and  no  more. — The  rejoinder  ftated,  that  at 
the  timp  thp  defendant  wzsfworn  into  the  place,  office,  and 
franchife  of  one  of  (he  burgefles,  &c.  he  was  of  the  full 
age  of  twenty -one  years;  and  to  this  the  plaintiff 
demurred. 

Among  other  arguments  againft  the  right  ofthedc-  ^(s^^^^^  ^ 
fendant,  it  was  obferved,  that  the  inconveniexKe  and  mif.  /  ^Y^^y^ 
chief  of  admitting  infants  of  fuch  an  age,  would  be  fatal  to 
almoft  all  the  corporations  of  the  kingdom;  that  every 
borough  would  become  a  monopoly,  and  the  inftant  a|i 
alderman's  fon  had  breath  he  would  be  a  burgefs,  and  no 
others  -would  be  admitted ;  that  if  one  infant  might  be  a 
burgefs,  others  might ;  fo  that  allj  or  the  greater  part  of 
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the  burgefles,  might  be  infants  in  their  cradles,  by  which 
means  one  integral  part  of  the  body  would  be  at  leaft  fuf- 
pendedy  if  not  totally  loft  :  that  the  King's  charter  would 
be  perverted,  and  the  power,  which  he  had  deleg9.ted  to 
many,  would  be  confined  to  the  hands  of  a  few :  that  many 
corporations  would  be  wholly  difTolveds  for  that  no  func^ 
tion,  in  which  the  concurrence  of  burgefles  was  neceffary, 
could  be  ^xercifed  till  fome  of  this  body  of  childhood  bad 
attained  the  age  of  twenty-one  years :  that  in  the  cafe  of  this 
borough,  neither  mayor  nor  juftices,  during  the  infancy 
of  the  burgefles,  could  be  eledled :  that  the  inconvenience 
of  fufpending  the  powers  of  corporations  had  been  (b  fully 
feen  by  the  counfel  for  the  defendant,  that  on  fhewing 
caufe  againft  the  information,  it  was  thought  neceflary  by 
fom6  to  contend,  that  there  was  no  reafon  why  the  bur- 
gefles fhould  not  be  admitted  and  adl  during  their  infancy ; 
but  to  this  it  was  contended,  it  was  a  fufficient  anfwer ; 
•'  that  they  had  neither  difcretion  to  aft,  nor  capacity  to 
take  oaths,  both  which  are  required  by  law." 

To  this  it  was  anfwered  in  favour  of  the  defendant,  that 
an  infant  was  eligible  to  the  office  of  burgefs,  though  he 
could  not  aft  till  of  full  age.  That  the  crown  might,  in 
the  original  grant,  have  nominated  an  infant  to  be  mayor  or 
burgefs ;  and  if  fo,  thofe  to  whom  the  right  of  the  crown 
was  delegated  had  the  fame  power.  But,  on  the  fuppo- 
fition  that  an  oath  was  neceflary,  it  was  contended,  that 
an  infant  who  is  chofen  a  burgefs,  is  not  obliged  to  be  in- 
ftantlyfworn  into  the  office ;  and  that  it  is  fufficient  if  he 
be  of  age  at  the  time  he  takes  upon  himfelf  to  aft ;  in  many 
corfjorations,  it  was  faid,  perfons  were  burgefles  by 
birth  (a) ;  that  titles  by  fervitude  or  marriage  of  a  burgefs's 

(fl)  This  cannot  be  in  the  fenfe  in  which  "  burgefs"  is  taken  at  Portf- 
mouth,  where  it  evidently  means  a  member  of  the  fele^  body  in  which 
the  govenunent  of  the  place  is  veiled. 

daughter 
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daughter  w^e  not  unfrequent  before  the  age  of  twenty- 
one  I  and  that  in  feme  it  was  cuftomary  to  fwear  them  in 
at  the  age  of  twenty,  which  was  the  cafe  at  Newcaftle : 
that  no  principle  of  law  was  more  clear,  than  that  an  /«- 
choate  right  to  be  a  burgefs,  might  veft  in  an  infant,  and 
where  fuch  right  did  veft,  a  mandamus  would  lie  to  fwear 
Him  in  at  the  legal  age  of  twenty-one,  or  fuch  other  time 
as  cuftom  might  have  eftablifhed  ;  that  no  authority  had 
been  cited  to  the  contrary  ;  that  all  the  objections  which 
had  been  made,  were  founded  upon  matter  fubfequent  to 
the  aft  of  their  being  elefted  i  but  that  thefe  were  not  fuf- 
ficient  to  bar  the  right  of  an  infant,  who  had  by  law  a  ca- 
pacity to  take  any  thing  which  does  not  aflFeft  the  common- 
wealth* In  this  cafe  it  was  apparent  on  the  record,  that 
there  could  be  no  neceifity  for  his  a£ling  as  foon  as  he  was 
clefted  ;  for  the  number  of  burgeffes  was  by  the  charter 
made  indefinite ;  and  if  the  number  of  infants  fhould  be 
too  great,  a  fufficient  number  of  perfons,  qualified  to  hold 
the  neceflary  ofiices  of  the  corporation,  might  at  any  time 
be  added ;  that  confequently  no  inconvenience  could  arife 
from  infants  being  elefted,  and  as  there  was  no  law  againfl 
it,  the  defendant  was  well  intitled. 

The  court  obferved,  that  this  was  a  corporation  which 
derived  its  conftitution  from  the  charter  of  the  King,  and 
that  their  whole  power  arofe  from  it :  it  followed,  therefore, 
that  they  were  bound  to  aft  according  to  the  powers  and 
direftions  which  it  contained :  that  there  certainly  were 
fuch  inchoaU  rights  as  had  been  mentioned,  to  be  com- 
pleated  when  the  parties  came  of  age,  and  the  queftion 
was,  whether  the  King  had  by  this  charter  given  the  cor- 
poration a  power  to  grant  inchoate  rights  to  infants ;  it 
did  not  depend  on  the  capacity  or  incapacity  of  infants  to 
take  i  if  the  King  had  not  given  that  power,  there  was  an 

end 
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end  of  the  defendant's  tide.  The  words  of  the  prefent  char- 
ter were,  ^  that  they  might,  as  ofteit  as  it  fhould  appear  to 
them  to  htfit  and  necejfaryy  eleft  fa  many  znAfuch  perfons 
to  be  burgefles  as  they  ihotdd  pleafe,  and  to  fuch  perfons 
io  ehofen,  (hauld  admnijhr  an  cath  faithfully  to  execute 
the  office;"  this  fuppofed  the  mayor  and  aldermen,  &c. 
to  exercife  their  judgment  in  ele£ting  perfons  to  be  burgefles ; 
it  was  meant  that  their  power  fhould  be  exercifed  when  it 
was  ft  and  nettjfary  for  the  prefent  purpofes  of  the  corpo- 
lation,  and  that  the  perfons  ehofen  fhould  be  fuch  as  were 
iraprfjle  of  taking  upon  themfelyes  the  immediate  execution 
of  the  office ;  that  the  eleSfion  2jii /wearing  were  clearly 
intended  to  be  at  one  and  the  fame  time,  and  that  till  fworn 
the  perfons  ehofen  were  not  compkat  burgefTes ;  but  this 
was  not  an  ele^iony  but  a  contingent  nomination^  which, 
perhaps,  might  never  have  taken  effe<9:  i  becaufe  the  party 
mf|;bt  not  have  lived ;  other  perfons  than  thofe  who  eledled 
him,  mighty  at  fuch  a  diftance  as  fixteen  years,  have  to 
fwearhimin;  difputes  might  arife  about  the  identity  of 
bis  perfon,  and  many  other  inconveniences  might  enfue. 
—On  thefe  grounds  judgment  was  given  againfl  the 
defendant. 
y  From  the  principles  on  which  this  cafe  was  decided^  it 

f^  "^^r^^*^  ^^  may  fairly  be  concluded,  that  where  neither  the  provifions 
^  ^,  ^  ^^  <^f  the  charter,  nor  the  ufage  of  the  corporation,  exprejsfy 
^^  authorife  the  eleftion  of  an  infant  into  a  corporate  office, 

^      »  he  is  not  capable  of  being  ele^ed;  for,  in  this  qafe^  there 

was  no  negative  provision  on  the  fubjeft, 

e  

Xhat  refidence  within  a  corporate  town  is  not  necef&* 
rily  a  previous  qualification  for  the  freedom  of  the  corpo* 
ration,  and  that  the  freedom,  when  once  obtained,  is  not 
forfeited  by  non-refidence,  every  day's  experience  proves: 
but  by  the  confUtution  of  the  corporation,  whether  by 

prefcription, 
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Jii-efcription,  or  the  exprefs  words  of  the  charter,  refidence 
pnay  be  requlflte  as  a  previous  qualification  (a) :  and, 
iirhefe  that  is  the  cafe,  the  Court  of  King's  Bench  will 
grant  leave  to  file  an  information,  in  the  nature  of  quo  war- 
rantOy  againft  the  governing  part  of  the  corporation,  for 
admitting  perfons  non-refident.  This  was  done  in  the 
cafe  of  the  mayor  and  aldermen  of  Hertford,  after  feveral 
motions  and  debates  at  the  bar ;  and  in  one  book  (^),  Hole 
is  reported  to  have  faid  on  that  occafion,  '^  that  if  the  de- 
fendants were  found  guilty,  they  fhould  be  fined ;"  from 
which  we  might  be  led  to  fuppofe,  either,  that  he  thought 
they  could  h^ve  no  power  to  admit  fuch  perfons  to  the  free- 
dom of  the  town ;  or  th^t  in  this  particular  cafe  it  was  ma- 
nifeftly  contrary  to.  the  conftitution.  But,  in  another 
book  (^),  we  are  told,  **  that  the  motion  was  pretended  to 
be  on  the  behalf  of  the  freemen,  on  whofe  rights  the  exer- 
cife  of  this  power  was  alleged  to  be  an  incroachment,  and 
that  an  information  was  granted,  becaufe  it  was  a  queftion 
of  right,  and  there  was  no  other  way  to  try  it,  nor  to  re- 
drefs  the  parties  concerned:"  from  which  it  would  feem 
that  it  was  doubtful,  whether  in  this  particular  cafe,  the 
governing  part  of  the  corporation  aftually  poffeffed  this 
power  ;  and  this  is  confirmed  by  what  was  done  in  a  fub- 
fequent  ftage  of  the  cafe,  and  the  reafon  given  fqr  what 
was  then  done :  the  pK)cefs  which  had  ifTued  was  qualhed, 
on  the  ground  that  the  profecutor  had  not  given  fecurity 
for  cofts,  which  was  thought  nqceflary,  becaufe  the  in- 
formation might  be  vexatious  (d). 

In  a  cafe  long  fubfequent  to  this  (^),  an  application '  was 
made  for  leave  to  file  an  information,  in  the  nature  of  quo 

(^i)  Vid.  I  Barnardiftoni  K.  B.  138. 

(b)  I  Ld.  Raym.  426.    •  (c)  1  Salic.  374. 

(^d)  1  Salk.  376.    Carth.  503.    This  cafe  was  in  the  10  W.  3. 

{e)  2  G.  2.  fy.non*    i  Barnard,  137, 13S. 

Z  warranto 
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warranto^  againft  feveral  perfons  for  aAing  a^  freemen  6^ 
the  city  of  Gloucefter,  not  having  been  refident  there  at 
the  time  of  their  eledtion :  the  point  on  which  this  queftion 
turned  was,  whether  the  adding  part  of  the  corporation 
could  make  honorary  freemen.  Infupport  of  the  applica- 
tion, it  was  contended,  that  no  corporation  could  do  this, 
unlefs  they  bad  a  prefcription,  or  a  claufe  in  their  charter 
to  fupport  them  in  it.  It  was  true^  indeed,  that  this  had  been 
fometimes  done  in  compliment  to  noblemen  and  others  of 
the  fir  ft  diftindion ;  but  that  was  only  by  connivance,  anji 
could  not  warrant  what  had  been  done  in  the  prefent  cafe, 
in  which  one  hundred  and  nineteen /ftrangers  had  been  ad- 
mitted to  the  freedom  of  the  city  at  once  :  in  this  corpo- 
ration,  too,  the  freemen  enjoyed  very  important  privileges^ 
andanK>ng  the  reft,  that  of  being  toll-free  through6ut  the 
kingdom^  that  by  the  fame  authority  by  which  they  had 
made  thefe  one  hundred  and  nineteen  freemen,  they  might 
make  every  p^rfon  in  the  kingdom  free,^  and  thus  take 
from  the  King  a  confiderable  part  of  his  revenue ;  if  they 
claimed  this  authority  by  preicription,>  the  charter  of 
Charles  the  fecond,  which  they  had  accepted,  had  clearly 
taken  it  from  them^  by  incprporating  thert  by  the  name  of 
cives  refidenUs  et  inhabitantes.  But  the  court  were  of 
opinion,  that  every  corporation  might  make  free  of  it  what 
perfons  they  would  j  that  this  was  a  power  incident  to 
corporations  of  common  right,  unlefs  there  was  a  prefcrip- 
tion, or  exprefs  words  in  the  charter  to  the  contrary  ;•  and 
that  in  this  particular  cafe  the  charter  did  not  take  away 
this  power,  for  that  all  charters  of  incorporation  were  in 
the  fame  form.  / 
/^P^^^ji^s^A^  fiy^a^  VVherb  a  man  is  already  a  membet  of  a  corporation, 
^^^^^-^^^^^^V^E^i^clidence  is  not  a  precedent  qualification  to  his  being  chofen 
C^-r^/^T^^^^-^^^^  to  a  corporate  office,  unlefs  exprefsly  required  by  the  con* 

ftitution 
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ftitUtion  of  the  borough  (a) ;  but  though  refidence  be  not  4»  ^^^^^^^^-^ 
i-equired  at  the  time  of  the  elcdlion,  an  abfcnt  perfon  muft '^*^*^''^^'**'^*^ 
iiot  be  chofen  collufively  for  any  fmifter  pupofe«  and  if  he  "^"^     ^^  J«l>^ 
be,  theele(ftion  will  be  abfolutely  void.    The  corporation  ^^.c^^^^^<e^^>^' 
of  Cambridge,  on  the  charter  day  for  the  eleftion  of  ^v^^/>**^fe^^*' 
a  may  or  j  elected  a  perfon  who  was  an  officer  in  the  army  ^>*-  ^44frjt  ^^^ 
juft  gone  to  North  America,  and  without  the  leaft  proba- 
bility of  his  returning  till  long  after  the  year  would  be  ex- 
pired :  The  electors  were  fufficiently  apprised  of  the  faft, 
at  the  time  of  the  eleSion,  and  foon  afterwards  had  exprefs 
notice  given  them  of  it,  but  refufed  to  proceed  to  a  new 
eledion;  and  it  appeared  they  had  elefted  this  abfentee  for 
fee  purpofe  that  the  preceding  mayor  might  hold  over, 
which  it  was  pretended  he  might  do  by  ancient  ufage,  and 
by  virtue  of  a  charter  of  Charles  the  fecond.    The  court 
of  King's  Bench  held  that  this  was  merely  a  colour  to 
avoid  any  eleftion  at  all :  that  the  eleftors  had  chofen  thisf 
perfon  becaufe  they  knew  it  was  impoffible  for  him  td 
execute  the  office,  and  feat  the  election  was  abfolutely 
Void(tf). 

By  the  provifions  of  a  charter^  refidence  may  be  required 
as  a  previous  qualification  for  fome  offices  and  not  for 
others.  By  a  charter  granted  by  Charles  the  firft  ^to  the 
city  of  Exeter,  it  was  provided,  that  for  the  fpture  fee 
COMMON  COUNCIL  fhould  be  elefted  de  difcreiioribus  civi^ 
bus  et  inhabit antibus  civitatis  pradi£ia  \  and  further,  if  any  * 
freeman  of  the  city  fhould  refufe  to  execute  any  of  the 
(ffices  within  the  city,  he  fhould  be  grievoufly  punifhed. 
A  perfon  being  zfreentanyhiit  not  an  inhabitant^  was  eledled 
to  the  office  of  common  councilman :  an  application  being 

(a)  Cowp,  539. 

(^)  Rex  V.  mayor,  bailifFsj  and  burgeffes  of  Cambridge,  4  Bur. 
2008^. 

Z  2  made 
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made  for  leave  to  file  an  information  againft  him  in  thtf 
nature  of  quo  warranto,  the  queftion  was,  whether  he  was 
qualified  to  be  chofen. — In  favour  of  the  defendant  it  was 
contended,  that  he  was  within  the  general  rule,  *^that 
where  the  inhabitants  of  a  town  are  incorporated,  and  no 
provifion  made,  out  of  whom  the  officers  of  the  corporation 
fhall  be  elefled,  they  may  be  elefted  out  of  the  freemen 
at  large,  as  well  as  out  of  the  inhabitants."  Some  diffi- 
culty, it  was  confefled,  arofc  from  the  words  of  the  char- 
ter, which  feemed  to  make  inhabitancy  a  neceflary  qualifi- 
cation for  a  common  councilman :  but  as  to  this,  it  was 
contended,  that  the  words  might  be  conftrued  as  a  direc- 
tion, pointing  oiit  what  would,  in  general,  be  moft  proper, 
rather  than  as  a  reftridlion,  rendering  previous  inhabitancy 
abfolutely  neceflary;  and  the  fubfequent  claufe  of  the  char- 
ter, by  which  "  all  the  freemen,  inhabitants  or  not  inhabi- 
tantsj  were  to  be  punifhed  in  cafe  they  refufed  to  execute 

• 

the  offices  within- the  corporation,"  juftified  this  conftruc- 
tion.  The  court  obferved,  that  the  charter  had  provided 
exprefsly,  in  many  other  inftances,  that  elections  fhould  be 
out  of  the  freemen  at  'large,  as  well  as  thofe  inhabiting 
within  the  city ;  that  the  fubfequent  claufe  might  be,  con- 
ftrued, reddendo  fingula  fingulis^  that  the  freemen  at  large 
fhould  be  punifhed  for  refufing  tKofe  offices  of  which  they 
were  capable,  and  that  the  freemen  inhabitants  fhould  be 
punifhed  for  refufing  to  execute  thofe  for  which  they  alone 
were  qualified  :  the  words  civibus  et  inhabitantibus^  there- 
fore, they  thought,  required  the  concurrence  of  both  qua- 
lifications in  one  perfon  {a). 

When  inhabitancy  is  required  as  a  previous  qualifica- 
tion, a  queflion  may  fometimes  be  raifed,  as  to  what  cir- 
cuiuftances  Ihall  conftitute  a  fufficient.  inhabitancy  for  diat 

4,a)  Rex  V.  Heath,    x  Barnard^  41^. 

purpofc. 
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purpofe. — A  rule  was  granted  againft  one  Pool,  calling  on 
^im  to  fhew  caufe  why  an  information  fhould  not  go  againft 
him  for  exercifing  the  office  of  capital  burgefs  in  the  town 
of  New  Radilor,  not  having  been  an  inhabitant  at  the  time 
of  his  eleftion  ?  In  (hewing  caufe  againft  tins  rule,  it  was 
urged,  that  the  claufe  in  the  charter,  relating  to  this  fubjefl:, 
only  declared,  that  no  capital  burgefs  fliould  exercife  his 
office  any  longer  than  he  was  an  inhabitant  within  the  bo« 
rough,  which  was  not  m  exprefs  declaration  that  the  can- 
didate (hould  be  an  inhabitant  at  the  time  of  his  elec);ion : 
that  the  prefent  defendant  had,  in  fa<Sl,"come  with  his 
family,  and  inhabited  in  the  town,  before  the  application 
was  made  for  the  p^efent  rule ;  and  that  the  court  would 
now  determine  this  point  in  his  favour,  without  putting 
him  to  the  pxpence  of  a  fpecial  vcrdiS :  in  fupport  of 
which  fuggeftion  the  cafe  of  the  town  of  Pomfret  was  men- 
tioned, which  was  faid  to  be  a  cafe  of  more  difficulty  than 
the  prefent.  There  the  charter  required,  that  no  perfon 
Should  be  mayor  who  was  not  an  inhabitant  at  the  time  of 
the  eleftion.  j4  perfon  came  and  lodged  at  an  inn  for  a 
monthj  and  the  court  determined  that  to  be  a  fufficient  in- 
habitancy to  qualify  him  for  fuch  election,  and  refufed  the 
information.  This  feems,  howeyer,  not  to  have  been  an 
accurate  ftatement  of  that  cafe ;  for  in  another  place  of  the 
fame  bpok  (a)  It  is  cited  in  thefe  terms  j  **  The  Chief 
Juftice  faid,  that  in  the  cafe  of  Sir  William  Lowthei:  the 
court  refufed  granting  the  information  againft  him  for 
exercifing  an  office  in  the  borough  of  Pomfret,  though  it 
appeared  that  he  took  a  boufe  in  the  borough  to  qualify 
himfelfonly  the  day  before  the  eIe<aion."— In  the  cafe  of 
the  town  of  New  Radnor,  the  court  made  the  rule  abfo- 
jutef  becaufe  they  thought  this  a  matter  proper  to  bq 

(a)  2  Barnard,  439. 

Z  3  determined 
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determined  in  a  pnore  folcmn  way  than  by  motion.— I 
apprehend,  however,  that  in  this  cafe,  the  difficulty  was 
not  about  the  faSf  of  previous  inhabitancy,  becaufe  it  does 
pot  feem  to  have  been  pretended  by  the  defendant,  but 
whether  the  terms  of  the  charter  actually  required  it  (a). 

On  an  ifllie  in  an  information,  in  fhe  nature  of  quo  war* 
rantoy  whether  the  defendant  was  an  inhabitant  at  the  time 
of  his  eIe£^ion  to  the  office  of  capital  burgefs  of  the  borough 
ofOrford;  It  was  proved  that  he  wais  born  in  the  town, 
that  he  (erved  an  apprenticefhip  with  his  father,  and  Hvea 
a  journeyman  with  him  ever  fmce :  in  oppofition  to  this 
evidence,  it  was  contended>  that  to  make  him  an  inhabi- 
tant he  ought  to  have  been  an  houfekeeper  ^  and  the  judge 
declared  his  opinion  to  be,  that  to  mak^  him  an  inhabitant 
within  the  intent  of  the  charter,  he  ought  not  only  to  have 
been  an  houfekeeper,  but  to  have  paid  fcot  and  lot,  and  to 
have  been  rated  and  pai4  tax^s  to  the  poor  {b). 

In  another  caie  arifing  ifi  the  fame  t)orough  of  Orford, 
where  it  appeared  th^t  the  defendant  qhiefly  redded  in  a 
neighbouring  village,  but  that  he  occupied  a  houfe  within 
the  borough,  of  which  part  was  let  out  in  lodgings,  and 
the  reft  was  in  his  own  hands  ;  that  he  was  rated  for  thi$ 
houfe  and  was  phurchwarden  that  year :  this  was  held  ^ 
fufficient  inhabitancy  (c). 

After  the  reftoratioii  of  Charles  the  fccond,  fome  ap* 

v.  * 

prehenfions  were  entertained,  that  queftions  might  arife 
concerning  the  validity  of  eleftions  of  magiftrates,  and 
other  officers  and  members  in  corporations,  which  might 
)iave  been  irregularly  made  during  the  time  of  the  civil 
\var:  jn  order,  therefore,  to  fecure  the  peace  ofcorpora- 

(fl)  Rex  V.  Pool,    a  Barnard,  93,  94. 

(^)Id.  40S.    Rex  V.  Mallet  and  others. 

^r)  Rex  V.  Scolden  and  others.    2  Barnard>  4S9« 

fions, 
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ijons,  and,  if  poffible,  to  perpetuate  the  fucceffion  in  the 
hands  of  perfons  well  afFe£ted  to  his  Majefty  and  the 
^ftabliihed  governmeDt,  a  ftatute  (a)  was  ni;ade,  empow* 
ering  his  Majeily  to  appoint  commiffioners  to  enquire  into 
^he  ftateofaUthe  corporations  oftho  kingdom:  by  this 
fi&j  every  perfon  who  on  the  24th  of  December,  1661, 
fhould  happen  to  be  mayor,  alderman,  recorder,  bailiff, 
Itown  clerk,  common  councilman,  and  other  perfons  then 
bearing  any  office  of  magiftracy,  or  place  of  truft,  or  other 
employment  relating  to  the  government  of  cities,  corpora- 
tions, and  boroughs,  the  Cinque  Ports  and  their  members, 
and  other  port  towns,' were  required,  at  any  time  before 
die  25  th  of  March,  1663,  at  the  defireof  the  commiffioners, 
pr  of  any  three  of  them,  to  take  the  oaths  of  fupremacy  and 
allegiance,  togetjier  with  another  path  prefcribed  in  the 
B!&{b)j  and  at  the  fan^e  tin^e  to  fubfcribe  a  declaration 
againfl  the  folemn  league  and  covenant  (c) ;  and  the  ofiice 
and  place  of  every  fuch  mayor  or  other  officer  who  fhould 
refufe  to  take  the  faid  oaths,  and  fubfcribe  the  faid  declara^- 
tion  within  the  time  prefixed,  were  declared  to  be  to  all 
f  ntents  and  purpofes  void,  as  if  the  perfon  refufing  were 

(a)  1 3  Car.  4,  ft.  t.  cl  i,  of  which  fee  the  preamble.    This  is  what  ^T^*^*^  ^' 
15  commonly  called  the  Corporation  Aft.    The  aift  which  is  ufually  "^^"^ 
coupled  with  it,  under  the  name  of  the  Teft  Aft,  is  25  Car.  «.  c.  ». 

(b)  li  4.  B.  do  declare  and  believe,  that  it  is  not  lawful,  vppn  any 
pretence whatfoever,  to  take  aims  againft  the  King :  and  that  I  do  ab- 
)ior  the  traitorous  poHtion  of  taking  arms  by  his  ^authority  againft  his 
perfon,  or  againft  thofe  that  are  pommiflioned  by  him :  fp  help  pie 
Cod. 

(r)  I,  A.  B.  do  declare,  that  I  hold  that  there  Hes  no  obligation 
upon  me  or  any  other  perfon^  from  the  oath  commonly  called  the 
Solemn  League  and  Covenant  5  and  that  the  feme  was  in  itfelf  an  iin- 
lawful  oath,  and  impofed  upon  the  fubjeat  of  this  reabn,  againft  the 
^nown  l^ws  apd  liberties  of  the  kingdom. 

iS  4  dually 
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actually  deacf . — The  commiffibn?rs,  or  any  three  of  themi 
during  the  time  of  their  commiiSon,  which  was  appointed 
to  expire  on  the  25th  of  March,  1663,  were  authorifed 
to  tender  the  oaths  and  declaration  to  perfons  comingf 

within  the  defcription  of  the  aft and  they^  or  five  of 

-them,  had  full  power,  by  warratjt  under  their  hands  and 
feals,  to  difplace  fuch  perfons  as  they,  or  the  major  part  of 
them  then  prefent,  fl^ould  deem  it  expedient -for  the  public 
fafety  to  have  removed,  although  fuch  perfons  fhould  have 
taken  and  fijbfcribed,  or  fliould  be  wHling  to  take  and  fub- 
fcribe,  the  faid  oaths  and  declaration. — The  commiffioners^ 
or  any  five  or  more  of  them,  were  further  veiled  with 
power  to  reftore  fuch  perfons  as  might  have  been  illegally 
removed,  and  to  put  into  the  ofEces  pr^plapes  which  fhould, 
in  confequence  of  the  powers  of  the  cpmmiflioners  haying 
been*  put  in  execution,  have  become  void,  fuch  perfons 
members,  or  who  had  been  members  of  the  refpeftive 
cities,  &c.  as  they  fhould  think  fit  ^  who,  on  taking  the 
oaths  and  fubfcribing  the  declaration,  fhould  "hold  and  en- 
joy the  faid  places  and  offices,  as  if  they  had  been  duly 
eledlcd  according  to  the  charters  apd  former  ufages  of  the 
refpedlive  cities  and  other  places. 

After  the  expiration  of  the  commiflion,  the  thre^  oaths 
and  declaration  were  direfted  to  be  tendered  to  the 
ftyer^l  perfons.  before  defcribed,  by  thofe  perfons  refpec- 
tively,  who,  by  the  charter  or  ufages  of  the  refpeiSive 
cities  or  other  places,  ought  to  adminifter  the  oath  for  duly 
executing  the  refpeftive  offices— and  in  default  of  fuch 
perfons,  by  twojuflices  of  the  peace,  within  the  faid  cities 
or  other  places,  for  the  time  being,  if  there  fhould  be  any 
fuch,  or  otherwifeby  two  juflices  of  the  peace,  for  the  time 
being,  of  the  refpeSive  counties  within  which  the  faid^itie^ 
or  .other  places  were. 

Soojf 
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Soon  after  this  aft,  a  burgefs  of  Nottingham,  being 
Removed  for  not  having  taken  the  oath,  and  fubfcribed  the 
declaration,  applied  for  a  mandamus  to  be  reftored,  on  the 
ground  that  a  ''burgefs"  not  being  mentioned,  was  not 
within  the  meaning  of  the  aft,  being  no  way  interejied  in 
the  government :  but  it  appearing  in  the  return,  that  the 
burgeflTes  were  part  of  the  common  council,  and  Z^^^^t/^/V^ 
in  the  election  of  parliament  ;;/*'«,  a  peremptory  mandamus 
wasrefufed  [a). 

But  the  oath  prefcribed  by  this  aft  having  been  for  a 
long  time  omitted  to  be  taken,  and  the  declaration  to  be 
fubfcribed,  and  confiderable  doubts  having  been  enter- 
tained, in  confequence  of  that  omiffion,  whether  there 
remained  any  obligation  on  officers  of  corporations  to 
fubfcribe  this  declaration  (^),  the  ftatute  of  5  G.  c.  6. 
confirms  the  feveral  perfons  in  their  places  and  offices, 
notwithflranding  fuch  omiffion,  and'  entirely  repeals  fo 
much  of  the  aft  of  Charles  as  relates  to  the  oath  and 
declaration  there  recited. — So  that,  at  prefent,  any  ma- 
giflrate  or  officer  in  a  corporation,  is  obliged  only  to 
take  the  oaths  of  fupremacy,  allegiance,  and  abjuration  (r), 

befide 

{a)  1  Keb.  777.        {b)  Vid.  Rex  v.  mayor  of  Taunton,  x  Str.  120. 

(r)  InnoneoftheaJls)  12 and  13  W. 3,  c.?i.  13 and  14  W.  3,  c.6, 
1  Ann.  ft.  1,  c.  2.  I  G.  i,  ft.  2.  c.  13,  which  prefcribe  the  oath  of 
abjuration,  is  there  any  exprefs  mention  of  ofHcers  in  corporations;  but 
they  fee m  to  be  included  in  the  general  defcription  of  the  latter,  f.  22, 
which  provides  **  that  all  perfons  whatfoever,  who  by  virtue  o^  any  law 
now  in  being,  are  or  would  be  obliged,  if  this  aft  was  not  had  ormade^ 
to  receive  ihefacrament  according  to  the  ufage  of  the  church  of  England^ 
and  to  make  and  fubfcribe  the  declaration  againft  tranfubftantiation, 
pr  either  ofihem,  on  any  occafion  whatfoever,  ftiarll  continue  obliged,  in 
all  fuch  cafes,  to  receive  the  faid  facrament,  and  make  and  fubfcribe  the 
faid  declai-ation,  together  with  the  oaths  appointed  by  this  aft  (which  are 

the 
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befide  the  cuftomary  oat^s  relative  to  his  plaee  or  of* 
fice(^?).  , 

By  the  fame  ftatute  of  Charles  tjic  fecond,  it  is  enafted, 
that  after  the  expiration  of  the  commlffion,  ^*  no  perfon 
fhall  be  placed,  ele<fted,  or  chofen  to  any  office  before 
defcribedj  who  fhall  not  have,  vrithin  one  year  next  before 
fuch  ele£Hon  or  choice,  taken  the  facrament  of  the  Lord's 
Supper,  according  to  the  rites  of  the  church  of  England 

rrr and  in  default  thereof,  eyery  fuch  placing,  eledion| 

and  choice  is  declared  to  be  void/* 

By  the  ftatute  beforp  mentioned  of  5  G.  c.  6.  perfons  who, 
before  that  ftatute,  ought  to  have  taken  the  facrament  within 
the  year  before  their  eledion,  but  had  omitted  fo  to  do,  are 
indemnified  and  difcharged  from  all  incapacities,  difabilities, 
forfeitures,  and  penalties,  arifing  from  fuch  pmiffion;  and  al| 
their  adls,  and  the  a£ls  not  then  avoided  of  any  who  had 
beep  members  of  any  corporation,  are  declared  to  be  as 
good  and  eiFe(^ual,  as  if  all  and  every  fuch  perfon  and  per- 
fons  had  taken  the  f^rament  in  due  manner.-*- And  it  is 
enacted  that  ^^np  perfon  or  perfons  whp  fli^I  be  thereafter 
placed,  elected,  or  chofen,  in  pr  to  any  the  offices  afore-^ 
faid,  fhall  be  removed  by  the  corporation,  or  otherwife 
profecuted  for  or  by  reafon  of  fuch  omiffion ;  and  that  np 
incapacity,  difability,  fpxfeiture,  or  penalty,  fhall  be  in-? 
curredby  reafon  of  the  fame ;  unless  fuch  perfon  be  fq 
removed,  or  fuch  profecution  be  commenced,'  within  si3^ 
MONTHS  ^ter  fuch  perfon's  being  placed  or  eleSed  intq 

the  oaths  of  allegiance,  fupremacy,  and  objuration),  in  fuch  manner,  an^ 
under  fuch  penalties  in  cafe  of  negle£l,  as  is  required  by  any  former  \xw. 
In  point  of  faft,  the  oath  of  abjuraticm  is  taken  by  the  officers  of  the 
city  of  London,  and,  I  believe,  by  thofe  of  other  corporate  cities  and 
towns* 

(ff)  Vid.  iW.andM.ft.  i,c.8,f.i4.    i  W.aiidM.f^.2>c.2,r.  3, 


^K 


OF   CORPORATIONS^  34*7 

his  refpeftlve  office  j  and  unlefs,  in  cafe  of  a  profecution, 
^e  fame  be  carried  on  without  wilful  delay. 

By  a  ftatute  {a)  made  in  the  firft  ye^ir  of  William  an4 
Mary,  it  is  enafted,  thatcertain  penal  ftatutcs  [b)  enjoining 
uniformity  jn  the  fervice  of  the  church  sind  the  adminiftra- 
tion  of  the  facraments^  and  inflifling  penalties  for  offences 
of  certain  defcriptions,  with  refpeft  to  diffenting  from  the 
church,  fhall  not  be  conftrued  to  extend  to  any  perfon  or 
perfons  diffenting  from  the  church  of  England,  who  (halj 
take  the  oaths  mentioned  in  the  ftatute  i  W,  and  Mary, 
c.  I.  (f),  and  who  fliall  make  and  fubfcribe  the  declaration 
mentioned  in  the  ftatute  30  Car.  2,  ft.  2,  c,  i.  (rf),  which 
oaths  and  declaration  the  juftices  of  the  peace,  at  the  gene-?. 
ral  quarter  feffions  of  the  peace,  to  be  held  for  the  county 
or  place  where  fuch  perfon  fliall  live,  are  by  this  aft  re- 
quired to  tender  and  adminifter  to  fuch  perfons  as  fhall 
ofFer  themfelves  to  take,  make,  and  fubfcribe  the  fame,  and 
to  keep  a  regifter  of  fuch  f wearing  and  fubfcription^ 

Jn  confeqiience  of  this  ftatute,  a  queftio|i  was  long  agi- 
tated, whether  the  ftatute  of  Charles  the  fecond  operated 
as  an  abfolute  prohibition  to  eleft  proteftant  diflenters  to 
office^  in  corporations,  or  whether,  though  they  could  not 
claim  the  right  of  being  elefted,  yet,  if  a^fually  elefied^  they 
could  refufe  to  ferve  the  office. 

In  the  next  year  after  this  aft,  we  find  a  cafe  in  which  it 
was  decided,  that  a  diffenter  aftually  elected  to  an  office 
might  refufe  to  ferve. — It  was  an  aftion  of  debt  brought  by 
the  mayor  and  probi  homines  of  Guildford  againft  one 
Clarke,  to  recover  the  penalty  of  20I.  which  he  had  for- 

(tf)  X  W.  and  M.  c.  iS,  f,  a. 

(^)23£l.c.i.    apEl.c.G.    x  £1.  c.  2,  f.  14*    3  Jac.  x>c«  4&  5. 

(c)  Thefe  are  the  oaths  of  allegiance  and  fupremacy. 

id)  The  declaradon  againft  tranfubftantiation. 

feited 
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feitcd  in  confequence  of  a  bye  law,  for  not  taking  upon 
bimfelf  the  office  of  bailiff,  to  which  he  had  been  eled^ec}. 
He  pleaded  the  ftatute  of  Charles  the  fecond,  and  further 
faid,  that  he  was,  and  at  the  time  of  the  election  wjis,  a 
proteftant  fubjeift  of  the  King  and  Queen,  and  a  diffenter 
from  the  church  of  England,  and  that  he  had  not  received 
the  facrament  within  a  year  before  the  eleftion,  by  reafon 
^hereof  he  was  not  capable  of  being  eje^l^d  to  the  faid 
pffice,  and  that  the  ele*Sion,  by  reafon  of  the  faid  aft,  was 
yoid. — To  this  plea  the  plaintiffs  demurred  i  and  in  fupport 
of  the  demurrer,  the  cafe  of  Sir  John  Read  was  cited,  who 
had  feveral  years  before  been  made  flieriff  of  Hertford- 
ibire,  though  he  was  then  under  fentence  of  excommu- 
nication, and  confequently  could  not  receive  the  (acra^ 
ment  j  and  therefore,  after  he  had  held  tjie  office  for  three 
inqnths,  he  had  deferted  it,  and  did  not  attend  the  affizes, 
for  which  he  was  fined  500!,  and  after  argument  in  the 
Exchequer,  wher?  it  was  contended,  that  th^  a£l  of  2j 
Car.  2,  commonly  known  by  the  naqiepfthe  TeftAfl, 
avoided  the  office  on  account  of  his  not  having  taken  the 
iacrament,  which  he  was  difabled  to  do  by  reafon  of  his 
excommunications  yet  he  was  adjudged  in  th^  court  of 
Exchequer  to  pay  the  fine  of  500I, 

The  court,  however,  in  the  prefent  cafe  held,  that  the 
matter  pleaded  by  the  defendant  was  a  good  bar;  for,  as 
the  ftatute  13. Car.  2,  had  enafted,  that  none Jhould be chqfen 
who  had  not  received  the  facrament  within  one  year  before  his 
ekSfion^  and  as  there  could  be  no  refufal  before  the  eleftion, 
it  was  plain  that  the  defendant  had  not  incurred  the  penalty 
of  the  bye  law.  And  they  faid  that  this  cafe  differed  from 
that  of  Sir  John  Read ;  becaufe  he  was  once  actually  in 
the  office,  and  therefore  bound  to  do  every  thing  neceflary 
for  his  proceeding  in  it:  but  that  in  this  cafe,  to  make  a 
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^lefault  in  the  defendant,  there  muft  have  been  an  ele£iioa 
antecedent,  and  the  eledlion  of  fuch  a  one  as  the  defendant 
ivas  abfolutely  prohibited  by  the  ftatute. 

Four  years  after  this  occurred  the  cafe  of  Larwood, 
which  was  an  information  brought  againft  him  for  not 
ferving  the  office  of  flierifF  in  the  city  of  Norwich,  to  which 
he  had  been  eledled. — He  pleaded  the  ftatute  of  Charles, 
and  that  he  was  a  proteftant  diflenter  from  the  church  of 
England,  and  had  not  received  the  facrament  within  the 
•year  preceding  the  eleftion,  as  that  aft  provides,  by  whicli 
he  was  incapacitated  to  execute  the  office,  and  that  there- 
fore the  eleftion  was  void,  and  that,  after  the  eleftion,  and 
before  the  firfl:  of  Auguft,  the  time  for  entering  on  the 
office  being  the  29th  of  September,  he  gave  notice  to  the 
mayor,  &c.  of  this  difability,  &c.  The  Attorney  Gene- 
ral replied,  that  the  defendant  a'ght  to  have  received  the 
facrament  yearly,  and  that  he  ought  not  to  take  advantage 
of  his  own  wrong  or  default.  The  defendant,  in  his  re- 
joinder, pleaded  the  a£l  of  William  and  Mary  before  men- 
tioned, which  gives  liberty  of  confcience  to  all  proteftant 
differtters,  and  /hewed  that  he  took  thp  oaths  mentioned 
in  I  W.  and  M.  c.  i,  and  fubfcribed  the  declaration  at  the 
genera!  quarter  feffions,  thus  bringing  himfelf  within  the 
compafs  of  the  toleration  adl.— To  this  the  Attorney  Ge- 
neral demurred,  and  the  defendant  joined  in  demurrer. 

The  court  concurred  in  opinion,  that  the  rejoinder  wa« 
a  departure,  becaufe  it  did  not  ftrengthen  the  bar,  and  faid 
that  the  matter  of  it  ought  to  have  been  pleaded  at  firfl, 
which  he  had  an  opportunity  of  doing. 

They  were  alfo  of  opinion,  for  reafons  which  feem  by 
no  means  fatisfadlory  {a)y  that  the  toleration  zSt  was  a  pri- 
vate 

{a)  1,  Becaufe^  time  out  of  mlnd^  there  was  a  dlfcipllne  eftabliflici 
ia  the  church  of  England,  which  all  perfons  were  obliged  to  obfervc,  by 

Hoe 
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Vate  ftatute,  ^nd  fliat  therefore  the  court  could  not  takrf 
notice  of  it,  unlefs  it  were  fpecially  pleaded. 

With  refpeft  to  the  plea,  one  judge  (a)  argued  in 
fevour  of  the  defendant,  that  it  was  good ;  for  that  the  de- 
fign  of  the  ftatute  of  Charles  was  to  exclude  men  who  were 
not  of  the  church  of  England,  from  all  offices  which  con- 
cern the  government,  and  that  therefore  the  defendant 
being  a  diflenter  was  altogether  difabled  :  that  it  was  un- 
feafonable  to  punifh  a  man  for  not  doing  that  which  the  law 
difables  him  to  do :  and  in  fupport  of  his  argument^  he 
cited  the  cafe  of  Clarke  before  mentioned,  as  an  authority 
dire£Hy  in  his  favour;  which  it  certainly  is,  for  it  is  in 
eifeft  the  fame  cafe  as  the  prefent. 

The  two  other  judges  {b)  held  that  the  plea  was  bad, 
becaufe,  they  (aid,  that  the  defign  of  the  ftatute  of  Charles 
was  hot  to  exempt  any  perfon  from  executing  an  office  to' 
which  he  was  bound  before ;  but  to  r^/;!^^/ him  to  qualify 
himfelf  for  thcf  execution  of  it  j  and  that  it  was  intended  to' 
difcourage  diflenters,  and  not  to  favour  them  ;  but  that  to 
allow  this  plea  would  be  to  conftrue  the  a£l  much  to  their 
advantage;  for  that  thefe  offices  were  not  profitable,  but 
chargeable  and  full  of  trouble.-^They  further  faid,  that  the 
King  had  a  natural  intereft  in  every  fubjedt,  and  might 
compel  him  to  ferve  him  in  any  funftion,  of  which  he 
ftiould  judge  him  capable,  and  no  body  could  be  exempt 
from  the  office  of  flierifF,  but  by  aft  of  parliament  or  letters 

the  common  law,  before  the  reformation  ;  and  fmce  that  time  by  the" 
ftatute*  of  Edward  6,  and  i  Eliz.  fo  that  the  law  took  no  notice  of 
diffenters  before  this  a6l ;  and,  therefore^  it  was  a  private  aft. 

2*  Becaufe  it  does  not  extend  to  ^//dKTenters  from  the  church,  but 
only  to  thofe  who  go  to  the  feffions,  and  there  take  the  oaths,  and  fub- 
fcribe  the  declaration,     i  Ld.  Raym,  30. 

(ij)  Sir  Samuel  Eyre.  (*)  Holt,  C.  J.  and  Sir  Giles  Eyre. 

patent. 
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|)afent.— ^Laftly  they  faid,  that  no  man  (hould  take  advan<< 
tage  of  his  own  difability,  as  no  man  can  plead  that  he  is  a 
fool,  or  non  compos.  If  a  man,  indeed,  were  difabled  by  a 
judgment  to  bear  an  office,  he  (hould  be  excufed,  quiaju*' 
dictum  redditur  in  invitum  j  yet  where  he  might  remove 
the  fentence,  as  in  the  cafe  of  excommunication,  he  fhould 
not  take  advantage  of  it :  and  in  this  cafe,  the  defendant 
not  having  qualified  himfelf  as  he  ought  to  have  done,  hef 
fhould  not  take  advantage  of  his  own  difablity  {a). 

•*  But  one  judge,  and  the  Lord  Keeper,  as  it  was  faid 
at  the  bar,  being  of  a  contrary  opinion  v  viz^  that  the  de- 
fendant was  fufficiently  punilbed  by  the  corporation  aft,  in 
being  difabled  to  hold  any  office  of  employment  of  profit, 
and  that  to  punifh  him  by  an  information,  would  be  a 
<feuble  punifliment  for  one  offence,  which  the  law  would 
not  allow ;  therefore,  there  being  a  capias  againft  the  da-> 
fendant  pro  fine^  and  he  now  appearing  in  court,  he  was 
fined  five  marks  and  no  more"  [b). 

This  point,  however,  was  finally  determined  in  the  cafe 
of  Harrifon  and  Evans,  in  favour  of  the  exemption. — Har- 
rifon,  as  chamberlain  of  London,  levied  a  plaint  in  the 
iherifF's  court  of  the  city,  againft  Evans,  in  a  plea  of  debt 
for  600I.  for  not  ferving  the  office  of  fhcrifF,  having  been 
duly  nominated,  ele£led,  and  publicly  called  upon  to  give 
bis  confent  to  take  upon  him  the  office,  purfuant  to  the 
charter  of  King  John,  the  adls  of  common  council,  &c. 
The  defendant  pleaded  firft  the  corporation  ac5l;  then  the 
toleration  a6l  {c) ,  and  then  to  this  efFefl:  that  the  office 
of  iherifFs  of  London,  is  an  office  to  which  the  provifionjs 

(a)  Rex  et  Regina  v.  Larwood.  i  Ld.  Raym.  19.  4  Mod.  269. 
Coi^b.  315.  (J?)  4  Mod.  274. 

{c)  13  Car.  2,  ft.  2,  c.  1,  f,  12,  and  i  W.  and  M.  c.  18,  t  *,  at 
given  bcfpre  in  page  346* 

of 
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of  the  corporation  a<a  extends ;  that  he  was,  and  it  th^ 
time  of  the  pretended  eledlion  of  him  to  the  faid  office  was 
a  proteftant  diflenter,  qualified  agreeably  to  the  terms  of 
the  toleration  adt,  and  that  he  had  mt,  within  one  year 
next  before  the  iaid  pretended  eledion,  taken  the  (acra- 
ment  of  the  Lord's  Supper,  according  to  the  rites  of  the 
church  of  England,  nor  had  ever,  nor  could  he  in  confci- 
ence  take  the  fame,  and  that  he  was  not  bound  by  law  to 
take  the  fame,  of  which  the  liverymen  of  the  city  had  due 
notice  9t  and  before  the  time  of  the  eleftion;  that,  by 
reafon  of  the  premiiies,  the  faid  liverymen  were  prohibited 
from  eleSiing  him  to  the  faid  office  j  and  that  he  was  dif^ 
ahUdj  and  utterly  incapable  of  being  elefted  to  be  one  of 
the  flieriffs  of  the  faid  city  of  London,  and  thereby  the  faid 
fuppofed  ele^ion  was  void.  The  plaintiff,  in  his  replication^^ 
fet  forth  that  part  of  the  ftatute  5  G.  c.  6,  which  relates  to 
the  taking  of  the  facrament(^)« — To  this  replication  the 
defendant  demurred ;  the  plaintiff  joined  in  demurrer,  and 
on  argument  in  the  (herifF's  court,  judgment  was  given 
for  the  plaintiff.  The  defendant  brought  a  writ  of  error, 
returnable  in  the  court  of  huttings  of  Common  Pleas  in  the 
city  of  London,  affighed  the  general  errors,  and  the  plain- 
tiff rejoined  there  was  no  error:  the  court  of  huttings 
affirmed  the  judgment :  on  which  the  defendant  obtained 
a  fpecial  commiffion  of  errors,  directed  to  Sir  John  Willes, 
Chief  Juftice  of  the  Common  Pleas  j  Sir  Thomas  Parker, 
Chief  Baron;  Sir  Michael  Fofter,  Juftice  of  the  King's 
Bench ;  the  Honourable  Henry  Bathurft,  Juftice  of  the 
Common  Pleas,  and  Sir  Eardly  Wilmot,  Juftice  of  the 
King's  Bench,  or  any  two  of  them,  to  infpeft  the  faid 
judgment  and  the  affirmance  of  it  at  Guildhall.  After 
three  folemn  arguments,   the  judgment  of  the  (herifF's 

{a)  Vid,  atote,  page  346* 

court 
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court  and  of  the  court  of  huttings  were  reverfed  on  the 
5thr  of  July,  1762,  by  the  unanimous  opinion  of  all  the 
judges  in  the  commiflion  then  furviving,  Lord  Chief  Juf- 
tice  Willes  being  before  that  time  dead  (<?). 

The  following  is  the  fubftance  of  the  arguments  on 
which  the  judges  founded  their  opinion.  The  only  point 
the  legiflature  had  in  view,  was  to  fecure  the  power  to  per- 
fons  who  outwardly  profefled  the  religion  of  the  ftate.— ' 
The  punifliment  of  non-conformifts,  by  excluding  them 
from  power,  was  the  confequence,  not  the  objedl  of  the 
law.  The  unhappy  fituation  in  which  the  royal  family 
and  the  nation  had  been  before  the  reftoration,  had  made 
the  legiflature  willing  to,  guard  againft  a  recurrence  of  the 
fame  circumftances ;  and  therefore  they  thought  it  necef- 
fary  to  regulate  the  corporations  in  an  arbitrary  way,  by 
removing  fome  officers,  and  placing  others  in  their  room 
who  were  better  afFeitecJ,  and  alfo  by  providing  officers  for 
the  future.  The  method  they  took  was,  to  veft  a  power 
in  commiffioners  to  turn  out  whom  they  pleafed,  and  place 
others  in  their  offices.  Of  thefe  they  did  not  require  any 
facramental  qualification;  becaufe,  while  the  extraordinary 
power  fubfifted,  there  was  another  check  or  controul.  But, 
when  that  commiffion  expired,  they  did  not  then  choofe  to 
reft  upon  oaths  and  declarations,  but  meafured  the  fitnefs 
of  men  by  their  antecedent  religious  habits,  and  made  the 
having  received  the  facranjent,  according  to  the  rites  of 
the  church  of  England,  the  criterion  by  which  that  fitnefs 
was  to  be  determined.  They  did  not  propofe  it  as  a  teftj 
to  be  given  after  the  ele£lion,  or  at  the  time  of  it  5  becaufe 
they  thought  the  charms  of  power  in  pofleffion  might  make 
fudden  converfions,  which  might  not  always  be  fincere. 
The  intention  of  the  legiflature  was  expreflTed  in  the  ftror^geft 

(«)  Cowp.  393,  in  the  notes. 
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and  cleared  terms.    The  cla\|fe  was  evidently  addreflcd  to 
the  eleftors,  and  not  to  the  perfon  to  be  elefted.    It  was  a 
prohibition  moft  cleanly  upon  the  perfons  who  had  a  right 
to  elefl:.    It  was  the  voice  of  the  legiflature,  commanding 
them  not  to  eled  perfons  of  a  certain  defcription.    If  dien 
the  act  was  prohibitory  upon  the  electors,  thd  confequence 
would  bcj  that  if  they,  having  due  notice  of  the  incapacity 
of  the  candidate,  proceeded,  notwithftanding,  to  the  elec- 
tion of  a  perfon  declared  by  the  ftatute  to  be  ineligible ;  the 
whole  proceeding  was  a  mere  nullity,  in  contravention  of 
the  prohibition  to  the  eleftors,  wilful,  open,   and  undit- 
guifed.— A  right  of  adion  could  not  accrue  to  the  corpora- 
tion from  fuch  an  improper  proceeding,  contrary  to  the 
ftatute,  prohibited  by  the  ftatute,  and  confequently  null 
and  void  from  the  beginning. — Thus^  it  ftood  with  refped 
to  the  corporation. — As  to  the  defendant,  he  was  now 
called  upon  under  a  penalty  to  ufurp  an  office  upon  the 
crown,  which  ufurpation  would  fubjedl  him  to  a  criminal 
profecution  and  all  its  confequences. — A  ftrange  dilemma ! 
To  be  obliged  to  ufurp  upon  the  crown,  or  forfeit  the 
penalty  of  the  bye  law.    Could  the  bye  law  purge  the 
ufurpation  ?    It  had  been  feid,  that  all  corporations  had  a 
right  to  the  fervice  of  their  members :  under  certain  limi- 
tations they  certainly  had  this  right.     But  it  was  a  right 
fubjedl  to  the  controul  of  the  legiflature  j  and  in  matters  of 
cleftion,  they  muft  fubmit  to  fuch  regulations  as  the  ftate 
(hould  think  fit  to  make. — It  had  been  afked,  whether  per- 
fons who  live  in  open  contempt  of  all  government  in  a  ftate, 
could  fhelter  themfelves  under  this  aft?     The  fame  had 
been  faid  in  Larwood's  cafe ;  and  it  had  been  thrown  out, 
not  very  decently,  in  the  prefent.     In  anfwer  to  this,  it 
was  fufficient  to  fey,  that  the  cafe  of  debauchees  and  infi- 
dels was  not  in  the  contemplation  of  the  legiflature  at  the 
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time  this  aft  was  made.    It  was  not  levelled  at  atheifts  or 
infidels,  but  againft  proteftant  diflenters.— The  defendant 
did  not  endeavour  to  ihelter  himfelf  undei*  the  idle  excufe 
to  which  the  objeftion  put  him,  of  being  an  atheift,  de- 
bauchee, or anj infidel:  but  the  defendant,  by  pleading  the 
toleration  aft,  aVerrcd  that  he  did  not  live  in  open  difobe- 
dience  to  the  ordinances  of  the  church,  although  he  enter- 
tained fome  fcruples  in  regard  to  the  .mode  of  adminiftra- 
tion  in  the  eftabliflied  church :  he  was  real  and  fincere  in 
his  fcruples,  and  lived  in  obedience  to  the  ordinances  of 
the  church.— It  had  been  faid,  that  the  conftruftion  now 
contended  for  Was  partial  to  diflenters,  in  excufingthem 
from  offices  of  burthen.    It  certainly  was,  and  therefore 
it  excluded  them  from  all  corporation  offices  which  were 
attended  with  profit  and  honour.— It  would  be  abfurd  to 
fey,  that  the  fame  law  which  excludes  them  from  the  one, 
as  perfons  unworthy  of  a  public  truft,  had  ftill  left  them 
Kable  to  the  other,  whatever  might  be  the  truft  attending 
them.    The  truft  attending  the  office  of  fherifFof  London, 
was  a  high  truft :  if,  therefore,   proteftant  diflenters  were 
excluded  from  offices  attended  with  profit,  merely  as  per- 
fons unworthy  of  a  public  truft,  it  would  be  abfurd  to  (ay, 
that  they  fliould  be  obliged  to  ferve  the  office  of  fheriff^. — 
It  had  been  faid  in  Larwood's  cafe,  and  it  probably  had 
weight,  that  no  man  can,  by  his  own  plea,  difable  himfelfj 
nor  excufe  one  default  by  another.     It  was  fufficient  now 
to  fay,  that  Larwood's  cafe,  in  this  refpeft,   was  totally 
different  from  the  prefent.     He  had  not  properly  pleaded 
the  toleration  aft,  and  therefore  could  take  no  advantage 
of  it;  the  prefent  defendant  had  pleaded  it  properly,  and 
fliewn  himfelf  not  eligible ;  he  had  not  pleaded  it  to  excufe 
one  offence  by  another,  but  to  (hew  that  he  was  guilty  of 
no  offence  at  all  in  not  having  received  the  facrament,  be- 
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caufc  fince  that  aS,  it  was  not  his  duty  to  receive  it.-^In 
that  very  cafe  it  had  been  admitted,  that  if  a  man  be  dif- 
ablcd  by  judgment  to  bear  an  office,  there  he* was  excufed, 
htcdiuk  judicium  redditur  in  invitum.  Why,  then,  fhould 
not  an  a6l  of  parliament  excufe,  which  was  the  judgment 
of  the  whole  legiflature  ?  The  cafe  of  Sir  John  Read, 
which  had  been  mentioned,  was  very  different  from  this : 
he  was  capable  of  the  office  at  the  time  when  he  was  ap- 
pointed to  it ;  his  receiving  the  facrament  was  not  a  pre- 
cedent qualification ;  it  was  fufficient  if  he  received  it 
within  three  months  after  his  appointment  {a) :  he  alleged 
a  difability  which  it  was  in  his  power,  and  which  it  was 
his  duty,  to  remove  (^). 

The  plaintiff  afterwards  brought  a  writ  of  error  return- 
able in  parliament,  and  on  February  the  4th,  1767,  coun- 
fel  having  been  fully  heard,  the  following  queftion  was  put 
to.  the  judges:  "Whether,  on  the  fafts  admitted  by  the 
pleadings  in  the  caufe,  the  defendant  was  at  liberty, 
or  fliould  be  allowed,  to  objed  to  the  validity  of  his 
eledion,  on  account  of  his  not  having  taken  the  facra- 
ment, according  to  the  rites  of  the  church  of  England, 
within  a  year  before,  in  bar  of  this  adion?"  .  The  judges 
differing  in  opinion,  were  hesLrd/eriatim :  fix  of  the  judges 
prefent  delivered  their  opinions,  with  their  reafons,  in  the 
affirmative 'j  and  the  remaining  judge  (f)  delivered  his 
opinion,  with  his  reafons  in  the  negative :  on  which  it  was 
ordered  that  the  judgment  given  by  the  commijftonen  dele- 
gates,  reverfing  the  judgments  given  by  the  (herifF's  court, 
and  the  court  of  huttings,  fhould  be  affirmed  {d). 


{a)  Vid.  25  Car.  z,  c.  2,  f.  1. 

(h)  But-n's  Eccl.  Law,  tit.  Diffeftters. 

(c)  Mr.  Baj  oh  Perrot.  {d)  Cowp.  39+,  in  the  note«; 
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Before  the  ftatute  of  5  G.  c.  6,  the  obje£Hon  of  not 
having  received  the  facrament  within  the  year,  might  have 
been  taken  to  the  candidate  at  the  time  of  the  cleftion;  if 
he  had  been  aftually  elefted,  it  might  have  been  taken  to 
his  admiflion:  and  if  he  had  been  adlually  admitted,  his 
title  might  have  been  impeached  on  this  ground,  at  any 
diftance  of  time  at  which  it  might  have  been  impeached  for 
want  of  any  other  precedent  qualification. 

SjNCE  that  ftatute,  the  efFeft  of  this  obje£lion  is  to  be 
confidered  in  three  different  points  of  view.  i.  When 
made  at  the  time  of  the  election,  or  at  any  time  before  the 
perfon  eledled  has  obtained  poffeffion  of  the  office.  2, 
When  made  after  he  has  obtained  pofleflion,  and  before  fix 
months  have  elapfed  fince  the  eledlion  ;  and,  3.  When 
made  after  he  has  obtained  poflieffion,  and  after  fix  months 
have  elapfed  fince  the  eleftion  (a). 

In  the  firft  cafe,  the  effeft.is  the  fame  as  it  would  have 
been  before  the  ftatute ;  the  election,  of  a  perfon  fo  Jif- 
qualified,  being  ftlll  confidered,  before  he  is  adlually  ad- 
mitted, as  abfolutely  void.  In  the  fecond,  the  objedljon 
can  be  carried  into  effeft  only  by  a6tual  rcmovaly  or  a  pro- 
fecution  ferioufly  commenced  within  the  time  limited  j  for 
^^r  admiffion,  the  it^tvLte  permits  the  eledion  to  be  avoided 
within  the  fix  months,  only  by  one  of  thefe  two  modes.—* 
In  the  third  cafe,  the  obje.dlion  has  no  effe<S  at  all ;  it  comes 
too  late :  the  ftatute  operates  as  a  proteftion  to  the  poflcf- 
fion,  and  as  a  bar  to  the  remedy.  If  a  man  under  this  dif- 
ability  has  been  in  pofleffion  fix  months,  there  is  no  remedy 

(a)  The  words  of  the  ftatute  are,  "after  fuch  perfons  being /►//arir^ 
oreleaed."  I  take  the  word  placed  to  allude  to  forae  other  mode  of 
a^ppointment  than  eleaion,  and  not  to  diftinguilh  between  the  clcftion 
>nd  admiflion,  and  therefore  I  conceive  the  fix  months  are  to  be  calcu- 
Jated  from  the  time  of  cleft  ion,  and  not  the  time  of  admiflion. 
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to  turn  him  out :  his  title  (hall  not  afterwards  be  queftioned 
on  that  ground  {a). 

These  diftinftions  are  fupported  both  by  the  words  of 
the  ftatute,  and  by  the  cafes  which  have  been  decided  fuicc 
it  was  made. 

To  a  mandamus  dire£led  to  William  Nevinfon,  mayor 
of  Appleby,  commanding  him  to  fwear  John  Tufton  into 
the  office  of  an  alderman  of  that  borough :  the  defendant, 
among  other  things,  returned  that  the  plaintiff  was  not 
eleSied  an  alderman,  as  by  the  writ  was  fuppofed.  Ifliie 
being  joined  on  this  fa£t,  andit  being  objedled  at  the  trial, 
that  the  plaintiff  had  not  taken  the  facrament  within  a  year 
before  his  fuppofed  election,  his  counfel  fhewed  that  more 
than  fix  months  had  elapfed  fmce  the  election,  and  there- 
fore contended  that  the  flatute  in  queflion  was  an  anfwer 
to  the  objedion;  but  the  whole  court,  it  being  a  trial  at 
bar,  were  unanimoully  of  opinion  that  this  cafe  was  not 
within  the  flatute,  becaufe  the  plaintiff  had  never  been 
admitted,  and  therefore  could  not  be  removed,  nor  incur  a 
forfeiture  for  exercifing  the  office  (^). 

GiBBS  Crawford  having  been  ele6iled  into  the  office 
of  town  clerk  of  the  corporation  of  Harwich,  and  having 
obtained  pojfejjion  of  the  office,  applied  to  Griffith  Powell, 
the  late  town  clerk,  to  deliver  up  to  him  the  common  feal, 
books,  papers,  and  records  of  the  corporation,  and  on  his 
refufal  fued  a  mandamus  commanding  him  to  deliver  them 
up:  to  this  mandamus  the  defendant  returned  that  the 
plaintiff  was  not  duly  ele^ed:  on  which  the  plaintiff  brought 
an  aftion  for  a  falfe  return.— The  declaration  Ihewed  that 
the  plaintiff  Crawford  was  duly  elected  town  clerk  on  the 

(tf)  Pr.  Ld.  Mansfield.    Cowp.  539. 

(.h)  John  Tufton,  Efq.  v.  William  Nevinfon,  mayor  of  AppWjy. 
aLd.Raym.  1354. 

20th 


OP    CORPORATIONS.  359 

20th  of  March,  1758;  in  virtue  of  which  eleftion,  it  al- 
leged, that  the  common  feal,  books,  papers,  and  records 
belonged  to  him ;  but  that  the  defendant  refufed  to  deliver 
them;  on  which  the  plaintiff  had,  on  the  12th  of  April, 
profecuted  a  writ  of  mandamus^  returnable  on  Friday  next 
after  one  month  from  Eaftcr,  1758;  which  was  accordingly 
returned  on  that  day.— So  that  it  appeared  on  the  face  of 
the  declaration,  that  this  mandamus  was  a£):ually  returned 
within  fix  months  after  the  plaintiff's  election  to  the 
office. 

At  the  trial  it  was  contended,  on  behalf  of  the  defend- 
ant, that  the  plaintiff*  ought  to  pron)€  his  having  taken  the 
fiicrament,  according  to  the  rites  of  the  church  of  England, 
within  a  year  next  before  his  eledion.  And  a  verdi£l  was 
taken  for  the  plaintiff,  fubje£t  to  the  opinion  of  the  court 
on  this  objection.  In  fupport  of  the  objection  it  was  con- 
tended, that  '^  by  the  firatute  of  George  the  firft,  it  was 
open  to  the  defendant  ia  this  cafe,  becaufe  the  return  had 
been  made  within  the  fix  months;  for  that,  although  fuch 
incapacity  might  be  taken  away  by  this  ilatute,  in  a  cafe 
vl:^re^;ir  months  hq4  dapfed  fmce  the  election,  without  any 
removal  by  the  corporation,  or  profecution  commenced  and 
carried  on  without  delay  \  and  confequently  a  return  that 
the  party  was  not  eleifed^  founded  only  on  this  incapacity 
and  difability,  but  not  made  till  after  the  expiration  of  the 
fi^  months,  would  indeed  be  a  falfe  return,  and  the  plaintiff 
would  have  no  need  to  prove  his  having  taken  the  facra- 
ment  within  the  year :  yet  in  the  prefent  cafe,  where  the 
return  was  made  within  the  fix  months,  it  was  not  a  falfcy 
but  a  true  return,  if  the  fa£l  were,  "  that  he  really  had  not 
received  the  facrament  within  a  year  next  before  his  elec- 
tion :  for,  as  the  incapacity  created  by  the  flatute  of  Charles^ 
ftood,  in  this  cafe,  unremoved  by  that  of  George  the  firil^ 
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the  plaintifF  remained  ftill  liable  to  a  removal  by  the  corpo- 
ration, or  to  a  profecution  to  be  commenced  within  fix 
months."  The  foundation  of  all  this  reafoning,  however, 
muft  have  been,  that  this  objedlion  taken  within  fix  months, 
by  any  party  and  in  any  manner,  was  as  effectual  as  if  en-» 
fprced  by  removal  or  profecution,  which  is  diredUy  con- 
trary to  the  words  of  the  ftatute,  which  are  "  that  no  in- 
capacity, difability,  forfeiture,  or  penalty  ft^all  be  incurred 
by  reafoi)  of  having  omitted  to  take  the  facrament;  unkfs 
fuch  perfon  be  fo  removed^  or  fuch  profecution  be  commenced 
within  fix  months,"  &c,  which  clearly  excludes  every 
other  manner  of  enforcing  the  objeftion,  but  removal  or 

profecution and  Lord  Mansfield  faid,  that  as  there  was 

here  no  fuch  removal  or  profecution  within  the  time 
limited,  the  plaintifF's  eleftion  confequently  flood  con-* 
firmed  zndi  became  abfolute^  He  therefore  thought  this  a 
clear  cafe, and  that  there  was  no  foreskin  the  obje<£lion  i  he 
did  not  think  it  like  thq  cafe  of  Tufton  and  Nevifon,  be- 
caufe  that,  arofe  on  the  officers  bringing  a  mandamus  to 
fwear  him  into  his  office,  being  then  out  ofpoffeffion ;  whereas 
this  plaintiiF  was  in  poffeffton  of  the  office,  and  only  brought 
his  mandamus  for  the  infignia,  ^d  other  things  belonging 
toit(^). 

On  a  mandamus  toTwear  one  Marten  into  the  office  of 
mayor  of  Winchelfea,  it  appeared  by  a  fpecial  verdid,  that 
the  mayor  muft  be  chofen  out  6f  the  jurats ;  that  the  plain- 
tifF, on  the  firft  pf  May,  1739,  was  chofen  a  jurat,  and 
fworn  in  and  continued  to  aft  as  a  jurat  till  the  7th  of  April, 
174©,  when  he  was  chofen  mayor :  and  that  he  had  re- 
C^ii^ed  the  facrament  wixhin  a  year  before  his  election  tQ 

(«)  Crawford  v.  Powell.    2  Bur.  1013.     1  BL  Rep.  229.    In  thit 
Jaft  book  there  is  pply  a  ihprt  note  pi  jhe  cafe,  wljicb  js  cyidpntly  veqr 
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be  mayor,  but  not  within  a  year  before  he  was  chofen  a 
jurat :  the  queftion  was,  whether  the  ftatute  of  George 
the  firft  could  operate,  fo  as  to  give  him  the  benefit  ,of  the 
non-profecution  in  fix  months,  with  regard  to  the  previous 
qualification  ?  And  the  court  held  that  it  did,  for  that 
otherwife  he  would  be  under  fome  ^degree  of  difability  or 
incapacity,  when  the  ftatute  fays  cxprefsly  that  none  (hall 
be  incurred  (a). 

In  all  cafes  in  which  the  objection  of  not  having  received 
die  facrament  within  the  year,  may  be  taken  againft  a  per- 
fon  eledled  to  a  corporate  office,  I  apprehend  the  proof  of 
having  received  it  muft  lie  upon  him ;  both  becaufe  it 
would  be  hard  to  put  the  oppofite  party  to  the  proof  of  the 
tiegatirjey  and  becaufe  the  party  claiming  under  an  eledlion 
muft  fliew  that  he  was  qualified  to  be  elefted. 

In  the  cafe  of  Tufton,  |?efore  mentioned,  it  was  con- 
tended on  the  behalf  of  the  defendant,  that  the  proof  o^  this 
previous  qualification  lay  upon  the  plaintjfF;  to  which  it 
was  anfvi^ered,  firft,  that  at  the  time  of  the  eleftion  this  ob- 
jcdlion  was  not  made  to  Mr.  7^ufton;  and  this  the  counfel 
proved  by  witneffes;  from  whence  th^y  contended,  that 
he  could  not  expefl:  this  objection  would  be  made  at  the 
trial,  and  therefore  could  not  come  prepared  to  meet  it : 
and  in  the  next  place,  they  faid,  that  if  the  defendant  in- 
tended to  infift  on  propf  of  this  matter,  he  ought  to  have 
given  notice  of  his  intention  before  the  trial,  that  the  plain- 
tiff might  have  an  opportunity  of  coming  prepared  to  prove 
it,  if  he  could.  But  the  court  were  unanimous  in  opinion, 
that  it  was  incumbent  on  the  plaintiff  to  prove  his  having, 
received  the  facrament  within  the  year,  notwithftanding 
the  objecftion  had  not  been  taken  at  the  time  of  the  elec- 
tion, and  that  no  notice  had  been  given  to  the  plaintiff  that 

{a)  Marten  V,  Jenkin.    a  Str.  1145, 

he 
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he  would  be  called  upon  to  prove  it ;  and  they  mentioned 
fome  other  cafes  in  which  the  fame  point  had  been  fo  de- 
termined, particularly  one  concerning  a  member  of  the 
corporation  of  Buckingham ;  only  that  in  the  latter,  a  dif- 
ference was  taken  between  the  cafe  of  a  member  of  a  cor- 
poration who  bad  been  long  in  poffeffion  of  his  office,  and 
where  the  profecution  was  recent ;  that  in  the  firft  cafe, 
notice  ought  jto  be  given  that  this  would  be  infifted  on  at 
the  trial,  and  that  in  the  other,  fuch  notice  was  not 
necefiary  (a). 

The  determiation  in  the  cafe  of  Crawford  and  Powell 
does  not  contradidt  this  pofltion;  for  though  theobj«Stion 
made  by  the  ^ di/n/^/ was,  that  the  plaintiff  li^  not  proved 
his  having  taken  the  iacrament ;  yet  the  decifion  of  the 
court  went  upon  the  principle,  that  even  had  it  been  proved 
that  he  had  not  taken  it,  the  obje^on  could  not  have  been 
admitted. 

But  where  a  queftion  is  raifed  about  a  perfon's  title  to 
a  corporate  office  after  the.  fix  months  have  elapfed,  it  is 
not  incumbent  on  him  to  ihew  that  there  was  no  profecu- 
tion commenced  within  the  fix  months ;  becaufe  fix  months' 
pofleffion  gives  a  prefumptive  title:  thus  in  the  cafe  of 
Marten,  the  verdid  being  filent  as  to  any  profecution,  a 
doubt  was  raifed,  whether  it  was  fufficient  for  the  court  to 
give  judgment  upon  5  and  whether  it  fhould  not  have  been 
found  negatively  that  there  had  been  no  profecution ;  and 
the  court  held  it  fufficient,  for  that  the  plaintiff  had  nothing 
more  to  do  than  to  find  his  eledlion,  and  its  confirmation 
by  fix  months'  poffeffion ;  that  what  was  to  avoid  it  (hould 
come  from  the  other  fide ;  and  that  as  it  was  not  found 
that  there  had  been  a  profecution,  which  it  lay  upon  the 
defendant  to  fhew;  they  could  not  be  warranted  in  faying 

{a)  z  Ld.  Raym.  1354,  1355.    Vid.  i  Str.  585. 

that 
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that  the  plaintiff's  elecElion  was  done  away  $  and  therefore 
they  gave  judgment  for  the  plaintiff  (a). 

Besi^^e  the  oaths  to  government,  which  are  to  betaken 
in  confequence  of  the  corporation  a£l,  there  are  oaths  par- 
ticularly applicable  to  the  offices  of  corporations,  which 
relate  folely  to  the  faithful  difcharge  of  the  duty  incumbent 
on  the  officers,  or  the  prefervation  of  the  rights  and  privi* 
leges  of  the  corporate  body  (b) :  and  the  taking  of  thefe 
oaths,  it  is  faid,  may  be  enforced  by  the  courts  impowered 
to  adminifter  them,  by  imprifonment  till  the  party  fub« 
mit  (r). 

But  virhere  the  charter  is  filent  with  rerpe(!il  to  an  oath  of 
office,  it  is  doubtful  whether  any  fuch  oath  can  be  admini- 
ftered  at  all,  and  whether,  under  a  general  power  to  make 
bye  laws,  a  corporation  can  make  a  bye  law  impoiin  g  an  oath. 
If  fuch  an  oath  be  prefcribed,  but  the  charter  is  iiient  as  to 
the  perfon  who  is  to  adminifter  it,  no  particular  perfon,  it 
feems,  is  appointed  by  the  law  to  do  it,  but  a  dedimus  muft 
be  fued  out  of  Chancery  for  that  purpofe  ^  and  this  is  faid 
to  have  been  the  cafe  of  Devizes  {d) . 

All  the  oaths  ought  to  be  adminiftered  at  the  time  of 
the  party's  being  admitted  to  the  exercife  of  the  office,  and 
till  they  are  adminiftered,  his  title  to  hold  the  office  is  not 
complete.— -By  the  exprefs  provifion  of  the  corporation 
a£t>  the  oaths  to  government  are  to  be  taken  at  the  fame 
time  with  the  oath  of  office,  in  default  of  which  the  elec« 
tion  is  declare<f  to  be  void. — And  by  the  ftatute  1 1  G.  r, 
c.  4,  f.  4,  the  mayor,  bailiff  or  bailiffs,  or  othei  chief  offi- 
cer or  officers,  who  fhall  be  ele£led  in  purfuance  of  the  di-> 
reflioas  of  that  a6l,  (hall  take  the  oath  or  oaths  by  law  re- 

(a)  Marten  v.  Jenkin.    %  Str.  ii45« 

{b)  Vid.  March,  179,  189.  (f)  Id,  ibid. 

{d)  Vid.  I  Str,  537,  539.    I  Barnard,  80.    Rex  v.  Wake. 

quired, 


\ 
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quired,  at  the  timeof  his  admiiEon,  before  the  officer  pre- 
fiding  at  the  eleftion. 

If  a  corporator  do  not  procure  himfelf  to  be  fworn  into 
his  office  within  a  reafonable  time  after  his  ele£lion,  it  is  a 
waiver  of  the  eleftion. 

An  information,  in  the  nature  of  quo  warranto,  being 
filed  againft  one  Jordan,  for  ufurping  the  office  of  a  capital 
burgefs  in  the  borough  of  Weftbury  5  he  pleaded,  that  it 
was  the  cuftom  for  the  mayor  and  the  capital  burgeffes,  or 
the  majority  of  them,  on  a  vacancy  taking  place  among 
the"  capital  burgeffes,  to  affemble  and  eleft  an  inhabitant 
into  thofoid  office  which  was  vacant^  and  that  the  perfon  fo 
dedted  might  be  fworn  and  admitted  at  that  or  any  future 
ajfembly  :  that  there  being  two  vacancies  among  the  capital 
burgeffes,  he  was,  on  the  18th  of  Oftober,  1709,  at  an  af- 
fembly  then  holden,  eledted  into^w^  of  the/aid  two  offices  fo 
being  vacant :  then  he  faid,  that  on  the  16th  of  Septenfiber, 
1734,  at  an  affembly  then  holden,  he  took  the  oath  of 
office  of  a  capital  burgefs,  and  was  then  duly  fworn  and  ad- 
mitted to  the  office  of  ^;2^' of  the  capital  burgeffes,' A«»^tf/ 
that  time  vacant.  The  King's  coroner  replied,  and  ad- 
mitted the  election  as  fet  forth  in  the  plea,  but  averred  that 
the  defendant  was  not  fworn  till  1734,  though  he  had  no- 
tice of  his  eleftion  ;  that  fubfequent  vacancies  happened, 
and  that  the  office  into  which  the  det^ndant  was  elc£lcd, 
was  filled  up  in  the  year  17 14:  then  he  made  three  tra- 
yerfes,  one  of  which,  and  that  on  which  the  judgment  of 
the  court  was  given,  was  that  the  office  of  capital  burgefs, 
to  which  the  defendant  was  ele£ied^  was  not  vacant  at  the 
time  he  took  the  oath,  as  the  defendant  had  alleged.  To 
this  the  defendant  demurred,  and  after  argument  at  the  bar, 
Lord  Hardwicke  delivered  the  opinion  of  the  court  to  this 
effed ;  that  there  were  two  matters  for  the  confideration 

of 
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of  the  court;  the  manner  of  pleading,  and  the  merits  of 
the  queftion :  as  to  the  firft,  the  traverfe  was  ftrange ;  for 
all  that  was  faid  in  the  plea  was,  that  there  was  a  vacancy, 
the  traverfe  to  which  was,  that  the  faid  office  into  which 
the  defendant  was  eleSIedy  was  not  vacant  at  the  time  of  the 
fwearing,   as  the  defendant  had  alleged 'y    whereas  the  de- 
fendant had  not  alleged  it :  on  the  fuppofition,  therefore, 
that  the  defendant's  plea  were  good  on  this  point,  he  faid, 
he  fhould  not  think  the  plaintiff's  traverfe  good,  becaufe  it 
was  a  denial  of  a  thing  not  alleged ;  for  though  a  matter 
implied  in  the  plea  might  be  traverfed,  yet  it  mull  be  necef-- 
farily  implied,  which  was  not  the  cafe  here. — The  queftion, 
therefore,  was  reduced  to  the  merits  which  depended  on 
the  defendant's  plea;  and  in  order  to  give  judgment,  the 
court  muft  not  refort  to  any    part  of  the  plea  which 
was  brought  to  ilTue  by  the  country,    for  there  might 
be    a    good   title    found  for  the    defendant,    if  his  title 
depended  on  the  cuftom  fet  out  by  him,  which  was  a 
cuftom,  on  a  vacancy  of  a  capital  burgefs,  to  eledk  one 
into  the  office^i  vacant,  who  was  at  the  fame  or  any  future 
affembly  to  be  fworn  into  the  faid  office  j  which  meant, 
into  the  office  into  which  he  had  been  eledled :  but  how 
had  the  defendant  brought  hi mfelf  within  that  cuftom  ?  By 
faying  that  he  was  elefted  into  an  office  then  vacant,  and 
afterwards  fworn  to  be  a  capital  burgefs,  the  office  of  a  ca- 
pital burgefs  being  then  vacant ;  which  was  not  all  within 
the  cuftom,  becaufe  he  had  not  faid  that  he  was  fworn  into 
the  faid  office.     Every  capital  burgefs  filled  a  difiind  office ; 
for  though,  in  common  language,  every  one  was  faid  to 
hold  the  fame  office,  that  only  meant  the  fame  kind  of  of- 
fice J  it  was  impoffible,  therefore,  to  maintain  this  part  of 
the  defendant's  plea ;  and  as  to  that  part  which  was  put  in 
iflue,  it  feemed  ftrange  that  a  man  might  lie  by  for  twen- 
ty-three 
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ty-three  or  twenty-four  years  after  his  eleftion,  and  then 
come  to  be  admitted.— He  thought  this  was  a  waiver  of 
the  defendant's  right  to  the  ofRce :  if  he  had  refufed  to  ac- 
cept it,  and  then  another  had  been  elefted  in  his  room, 
this  muft  have  been  a  waiver,  and  certainly  a  non  accept- 
ance for  fo  many  years  muft  be  confidered  as  fufficient 
evidence  of  a  refufal  (a). 

It  feems  that  the  perfon  elefted  to  an  office  muft,  at  his 
peril,  take  the  oaths,  and  that  it  is  no  excufe  that  they 
were  not  tendered  to  him. 

A  MANDAMUS  was  direfted  to  the  mayor  and  com- 
monalty of  the  city  bf  Oxford,  commanding  them  to  ad- 
mit one  Slatford  to  the  office  of  town  clerk :  they  returned 
thathehadnot  taken  the  oaths  according  to  the  ftatute  of 
13  Car.  2, — To  this  return  it  was  objected,  that  it  was 
not  faid  that  they  had  tendered  the  oaths,  whichy  it  vns 
contended,  was  a  duty  incumbent  on  the  corporation  to  do 
to  all  their  officers ;  for  that  all  oaths  muft  be  tendered  by 
fome  perfon  who  had  lawful  authority  to  tender  them ;  and 
for  ought  that  appeared,  the  plaintiff  might  have  defired  to 
take  the  oaths,  and  the  defendants  refufed  to  adminifter 
them:  but  to  this  it  was  anfwered,  that  the  party  was 
bound  at  his  peril  to  take  thefe  oaths ;  and  that  it  might  as 
well  be  faid,  that  it  muft  appear  on  a  return  on  the  teft  aft, 
that  the  parfon  tendered  the  facrament.    To  this  the  court 
ailented,  and  the  Chief  Juftice  obferved,  that  the  words  of 
the  ftatute  were  pofitive,  "  that  at  the  time  of  taking  the 
paths  of  his  office,  he  fhall  take  the  other  oaths ;"  and  he 
mentioned  the  cafe  of  the  King  and  Thacker  (^),  as  a  de- 
cifive  authority  on  the  fubjeft :   this  was  a  mandamus  di- 
refled  to  the  mayor  of  Norwich,  commanding  him  to  re- 

(tf )  Rex  V.  Jordan.    B.  R;  H.  255. 
{b)  Sir  Thomas  Jones,  cafe  121, 

ftore 
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ftore  an  alderman ;  to  which  it  was  returned,  that  the  plain- 
tiff being  ele£ted  to  the  office,  took  the  oaths  in  the  a6h  of 
I  W.  and  M.  and  of  Car.  2,  Tind  pronounced  Ae  declara- 
ration,  but  did  not  fubfcribe  it :  the  counfel  excepted  to  this 
return,  becaufe  it  did  not  appear  that  he  was  required  to 
make  the  fubfcription,  or  that  the  declaration  was  tendered 
to  him  to  be  fubfcribed :  but  the  court  held  that  the  tender 
was  not  neceilary ;  that  the  officer  was  bound  to  fubferibe 
the  declaration  at  his  peril,  and  that  the  office  was  void  for 
non-fubfcription  by  the  very  words  of  the  aft. 

The  Chief  Juftice  further  obferved,  that  thedcfign  of 
this  acl  was  to  fecure  the  government  in  general,  and  that 
of  the  corporations  in  particular,  and  that  therefore  the 
officer  muft  at  his  peril  take  the  oaths ;  and  that  otherwife 
the  corporation,  by  agreement  among  themfelves,  might 
difpenfe  with  the  aft,  which  might  prejudice  the  govern-^ 
ment(a). 

One  Hart  being  elefted  into  the  office  of  capital  bur-- 
gefs  of  the  borough  of  Malmfbury,  in  the  year  17 14,  took 
all  the  oaths  which  were  tendered  to  him  at  the  time  of  his 
admiffion,  vrfiich  he  believed  were  all  that  he  was  required 
to  take  at  that  time  5  among  thefe  were  not  included  the 
oaths  of  objuration  and  fupreniacy,  which,  however,  he 
took  a  (hort  time  after,  at  the  quarter  feffions  held  in  Wilt- 
fhire.  Eight  years  afterwards.  Hart  having  voted  at  the 
eleftion  of  members  to  ferve  in  parliament,  for  a  candidate 
in  the  oppofite  intereft  to  a  great  perfon  {b)y  who  had  of- 
fered Hart's  wife  one  thoufand  guineas  the  night  before  the 
eleftion  if  fhe  would  perfuade  her  hulband  to  vote  for  the 
other  candidate  j  the  town  clerk,  as  it  was  fuggefled,  at 
the  inftigation  of  this  great  perfon,  made  an  affidavit  of 

^d)  Rex  V.  Slatford.     5  Mod.  316.    Comb.  4x9. 

(^)  Thefe  arc  the  words  of  the  report. 

« 

Hart's 
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Hart's  not  having  taken  the  oaths  of  abjuration  and  fuprc- 
macy  at  the  time  of  the  election,  on  which  affidavit  an  ap- 
plication was  made  for  leave  to  file  an  information  againfl' 
him,  in  the  nature  of  quo  warranto.— The  fafts  before 
ftated  being  laid  before  the  court,  in  anfwer  to  the  applica- 
tion ;  the  court  faid,  that  "  if  he  did  not  take  the  oaths  at 
the  thne  of  his  election  (a)  to  be  a  capital  burgefs,  he  was 
not  qualified  for  the  office,  and  that  the  length  of  time 
which  he  had  filled  it,  would  not  obftru(9:  the  filing  of  an  in- 
formation againfl:  him  :  but  that  after  fo  long  a  time,  they 
would  d"equire  clear  proof  of  his  wilful  refufal  or  voluntary 
negleSf  to  take  the  oaths ;  and  that  they  would  certainly  not 
grant  it  on  the  oath  of  the  town  clerk  himfelf,  whofe  fault 
it  was  that  they  were  not  taken,  and  whofe  duty  it  was  to 
have  difcovered  the  omiffion  long  before  the  prefent  appli- 
cation fjb). 

The  corporation  and  teft  a£ls  do  not  extend  to  com- 
mon freemen,  becaufe  they  do  not  exercife  any  office  re- 
lating to  the  government  of  the  town  (r).— By  ftatute  7 
and  8  of  W.  3,  c.  34,  it  is  enafted,  that  for  the  eafe  of 
Quakers,  they  (hall,  in  all  cafes  where  by  law  an  oath  is 
required  to  be  taken,  be-  permitted  to  make  a  folemn  de- 
claration in  the  words  prefcribedby  the  aft;  but  by  a  fub- 
fequent  claufe  it  is  provided,  that  no  Quakfer  or  reputed 
Quaker  (hall,  by  virtue  of  this  aft,  be  enabled  to  bear  any 
office  or  place  of  profit  in  the  government. — One  Abra- 
ham Morrice,  a  Quaker,  who  had  ferved^  an  apprentice- 
Ihip  in  the  city  of  Lincoln,  obtained  a  mandamus  to  be  ad- 

to)  The  word  ufed  is  «*eleaion,"  but  I  apprehend  "admiOion" 
would  be  more  proper,  as  in  fome  cafes  the  admiflion  is  at  forae  tinae 
Aibfequent  to  the  eleftion. 

(^)  Rex  V.  the  mayor  and  burgeffes  of  Malmfbury,  8  Mod.  55. 

(f)  2  Sti*.  8a8,  borough  of  Chriftchurch. 
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mitted  to  his  freedom :  the  defendants  returned  that  they 
could  not  admit  him,  becaufe  to  be  a  freeman  of  the  city  of 
Lincoln,  was  to  have  a  place  of  profit  in  the  government; 
each  freeman  being  entitled  to  a  vote  in  the  elcdion  of  two 
citizens  to  ferve  in  parliament  for  the  city,  and  to  have 
pafture  for  three  horfes  in  the  common  i  and  that  Morrice 
had  refufed  to  take  the  oaths  in  the  common  form,  though 
he  offered  to  take  his  folenm  afErmation.  The  principal 
queftion  in  this  cafe  was,  whether  this  was  fuch  a  place  of 
profit  as  fell  within  the  provifo  of  the  ftatute,  and  it  was 
determined  that  it  was  not :  the  Chief  Juilice  obferved, 
that  Morrice  had  a  precedent  right  to  have  his  freedom ; 
and  that  the  Quakers  were  ufually  admitted  in  London  on 
their  folemn  affirmation :  and  accordingly  the  party  in  the 
prefect  cafe  was  admitted  [a), 

A  PERSON  who  is  already  in  poiTeffion  of  one  office,  is  not, 
for  that  reafon,  difquaiified  to  be  e]e<5ted  to  another,  whe- 
therthe  two  offices  be  incompatible  or  not:  if  they  be  not 
incompatible,  they  may  of  courfe  be  held  together ;  if  they 
be  incompatible,  the  election  or  appointment  to  the  fecond, 
and  acceptance  by  the  party  e]e<5led  or  appointed,  vacates 
the  firfl.— The  rule  is  general,  applying  both  to  offices  at 
common  law,  and  to  offices  in  corporations.  Thus,  if  a 
judge  of  the  Common  Pleas  be  appointed  a  judge  of  the 
King's  Bench,  this  vacates  the  office  of  judge  of  the  Com- 
mon Pleas,  becaufe  it  is  part  of  the  builnefs  of  the  one  to 
corre<a  the  errors  of  the  other:  fo,  if  the  King's  remem- 
brancer in  the  Exchequer  be  appointed  a  baron  in  the 
fame  court,  the  firft  office  Is  void, ^becaufe  a  man  cannot 
be  a  judge  and  a  minifler  in  the  fkme  court  (b). 

(a)  Rex  V.  mayor  of  Lincoln^  5  Mod.  402.    12  Mod^  190* 
{b)  Pop.  28)  29. 

•      B  b  So, 
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So,  if  a  town  ckrk  be  clewed  mayor,  in  a  corporation 
where  the  mayor  holds  a  court  of  record,  and  the  town 
clerk  is  a  minifter  of  the  court,  if  he  accept  the  office  of 
mayor,  the  place  of  town  clerk  is  ipfofaSio  void  (« ). 

And  there  is  no  diftin6tion  between  the  cafe  where  an 
inferior  officer  is  appointed  or  elected  to  zfuperior  office, 
and  that  where  z/uptrior  officer  is  appointed  or  eleded  to 
an  inferior  office.  Thus,  if  a  judge  of  the  King's  Bench 
accept  of  an  appointment  to  the  place  ofjudgeof  the  Com* 
mon  Pleas,  which  has  fometimes  been  the  cafe,  this  va- 
cates the  place  of  judge  of  the  King's  Bench.— The  greater 
number  of  the  cafes  that  have  occurred  on  this  fubje£t,  hav^ 
indeed,  been  of  inferior  officers  appointed  or  eleded  to 
fuperior  offices ;  but  in  the  decifions  no  diftinfUon  has  been 
made  between  the  two  clailes. 

Sir  William  Trelawney  (A),  having  been  fteward  of 
the  borough  of  Weft  Loe,  was  ele£led  into  the  office  cS 
capital  burgefs,  which  was  alleged  to  be  an  inferior  office 
to  that  of  fteward ;  an  application  was  made  for  an  inform- 
ation againft  him,  in  the  nature  of  quo  warranto,  for  a£Hng 
as  a  ^apital  burgefs,  on  the  ground  that  the  office  of  ftew- 
ard beingyi/p^ndr  to  that  of  capital  burgefs,  he  was  ineligibk 
to  the  latter :  in  anfwer  to  the  application,  it  was  contended, 
that  the  offices  were  not  incompatible  j  but,  that  if  they 
were,  it  would  be  the  firjl  office  that  would  be  vacated  by 
the  acceptance  ofthtfecond;  and  Lord  Mansfield  faid,  ^  it 
feemed  to  him  very  ftrong,  that  if  the  two  offices  were 
incompatible,  the  acceptance  of  the  latter  would  imply  a 


(a)  I  Sid.  305.    2  Keb.  92. 

(0)  Rex  V.  Sir  William  Tuelawney,  fteward  and  capitsd  buigefs  of 
Weft  Loe.    3  Bur.  1615. 

furrender 


OF    CORPORATIONS.  3*71 

furrender  of  the  former,"  though  it  was  not  now  neceflary 
to  determine  it,  becauiib  it  did  not  appear  that  the  two 
offices  were  incompatible,  all  the  evidence  that  could  be 
traced,  (hewing  a  confiftent  ufage  for  an  hundred  years 
back,  "  that  the  fteward,  if  a  capital  burgefs  before^  had 
remained  a  capital  burgefs,  after  he  became  fteward." 

In  the  cafe  of  Milward  and  Thatcher,  this  point  was 
indifputably  fettled.     In  that  cafe  the  following  fafts  were 
found  by  fpecial  verdidl: :  that  the  borough  of  Haftings  was 
a  borough  by  prefcription;    of  which  the  town  clerk  had 
immemorially  been  elefted  by  the  mayor,  jurats,  and  free- 
men, on  the  third  Sunday  after  Eafter  in  every  year :  that 
'in  purfuance  of  fuch  immemorial  ufage,  the  defendant  was, 
on  the  third  Sunday  after  Eafter,  in  the  year  1782,  eleiied 
clerk  by  the  mayor  and  jurats,  who  are  magiftrates  exer- 
cifing  judicial  authority  within  the  borough,  and  the  free- 
men, purfuant  to  the  cuftom ;  that  the  defendant  was  an- 
nually elected  and  fworn  into  the  office  every  year,  from 
the  year  1782,  till  Sunday  the  2gth  of  April ;  on  which  day 
the  plaintiff  was  elefled  town  clerk  by  the  mayor,  jurats, 
and  freemen,  and  fworn  into  the  office,  agreeably  to  the 
ufage.    That  the  plaintiff  at  the  time  of  his  eleftion  was, 
and  ftill  continued  to  be  a  jurat.     That  he  had  never  a£fed 
as  a  jurat  fince  his  eleflion  to  the  office  of  town  clerk  j  but 
had  ever  fince  afted  as  town  clerk,  though  without  the 
confent  of  the  defendant :  that  there  were  within  the  borough 
twelve  jurats,  who  fat  as  judges  in  a  court  of  record,  im-- 
niemorially  holden  within  the  borough;  and  alfo  held  pleas 
of  the  crown.    That  the  mayor  and  two  jurats  might  hold 
fiich  court  of  feffions,  but  that  all  the  jurats  had  a  right  to 
attend  as  judges  without  being  fummoned :  and  that  there 
had  been  many  inftances  within  the  borough,  of  jurats 
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being  elected  to  the  office  of  toWn  clerk,   and-Jerving  in 
that  office. 

Two  queftions  were  made  on  this  fpecial  verdid :  iirft^ 
whether  the  offices  of  jurat  and  town  clerk  were  incom- 
patible ;  and  fecondly,  if  they  Were,  whether  the  plaintiff 
being,  at  the  time  of  his  eleflion,  in  pofleffion  oizfuperior 
office,  was  eligible  to  an  inferior  one.  On  the  part  of  the 
defendant  it  was  admitted,  that  a  perfon  in  poileffion  of  an 
inferior  office  might  be  ele£ted  to  a  fuperior  one  incompa- 
tible with  the  inferior,  and  that  the  acceptance  of  the  for- 
mer vacated  the  latter  ;  but  it  was  contended,  that  the  con- 
verfe  of  the  proportion  was  not  true;  that  a  man  already 
in  pofTeffion  of  a  fuperior  office,  was  abfolutely  ineligible  to 
an  inferior^  and  that  the  election  to  the  latter  was  void. 

The  Court  faid,  that  whether  the  offices  in  queftion 
were  compatible  or  or  not,  the  plaintiiF  muft  in  this  cafe 
have  judgment ;  the  iffiie  had  been  diredled  to  try  whether 
he  had  been  duly  eleSed  to  the  office  of  town  clerk :  if  the 
offices  were  compatible,  his  being  a  jurat  before  was  no 
objedlion  to  his  eledlion ;  and  if  they  were  incompatible, 
the  eleftion  to  the  latter  office  was  good,  becaufe  the  ac- 
ceptance of  the  fecond  vacated  the  firft.  With  regard  to 
the  diftindlion,  which  had  been  attempted  to  be  made,  be- 
tween being  elefted  from  an  inferior  to  a  fuperior  office, 
and  frpm  a  fuperior  to  an  inferior  office,  there  was  neither 
reafon  nor  authority  to  fupport  it.  The  cafe  of  the  King 
and  Trehwney,  as  far  as  it  went,  was  an  authority  againft 
the  dkftinAion :  as  to  any  option  which  the  party  might  be 
faid  to  have,  there  could  not  be  aftronger  inftance  of  an 
option  than  the  plaintiff's  conduft ;  I^e  had  accepted  the 
office  and  afifced  in  it.  There  was  no  doubt  that  his 
mtentton  was  to  keep  both  offices :   but  if  he  was  miC- 

taken 
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taken  in  the  law,   and  chofe  to  accept  the  laft  office ;  he 
muft  abide  by  the  confequences,  becaufe  it  was  his  own 

'Whether  one  office  in  a  corporation  be  incompatible  ^i^^^ty^^^^*^ 
with  another,  depends  entirely  on  the  conftitution  of  the  ^^ti-t^a^*^ 
corporation  in  which  the  queftion  arifes,  whether  it  be  a  ^j-^^^^v^i^ 
corporation  by  prefcription  or  by  charter ;  as  if  the  King  .,^*j^^^/t^^/t^ 
by  his  charter  were  to  fay  there  fhould  be  a  mayor,  twenty- 
four  jurats,  and^  town  clerk,  the  corporation,  by  their 
owna£t,  could  not  reduce  the  number  by  confolidating 
two  of  thefe  offices  (^),  becaufe  the  corporate  body  would 
llien  confift  of  twenty-fix  diftinB  members:  in  the  cafe  of 
Sir  William  Trelawney,  the  office  of  fteward  was  held 
not  to  be  incompatible  •  with  that  of  capital  burgefs,  be- 
caufe there  was  nothing  in  the  conftitution  of  the  borough 
which  rendered  it  fo,  and  it  was  confiftent  with  the  ufage 
of  a  century,  that  the  offices  might  be  united  in  the  fame 
perfon.— And,  in  the  fame  cafe.  Lord  Mansfield  faid,  that 
if  ^*  he  (hould  be  chofen  mayor,  it  might  then  be  a  quef- 
tion, whether  his  acceptance  of  that  office  did  not  vacate 
his  office  of  fteward :"  from  which  it  is  evident  that  he  did 
not  think  that  the  offices  of  mayor  and  ftewaid  were  natu- 
rally and  neceftarily  incompatible,  but  that  they  might  or 
might  not  be  fo  according  to  the  conftitution  of  the 
borough.  , 

Im  the  cafe  of  Pike,  chamberlain  of  Portfmouth,  the 
queftion  whether  that  office  was  compatible  with  that  of 
alderman,  depended  on  another,  ^  whether  by  the  conftitu- 
tion of  the  borough,  the  aldermen  were  neceflarily  auditors 
of  the  chamberlain's  accounts  :'*  if  they  were,  the  offices 
were  incompatible;  otherwife  not.    The  charter  was  filent 

(tf)  Milward  v.  Thatcher,  %  Term  Rep.  879  88. 
(J>)  Dia.  pr.  Buller,  Juftice,  a  Term  Rep.  88. 
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on  the  fubje^l ;  but  though,  before  the  charter,  the  audU 
tors  had  been  fometimes  chofen  from  among  the  burgeiTes 
at  large,  the  ij/Jz^^,  ^«f^  the  charter,  had  been  to  appoint, 
them  from  among  the  aldermen :  if  that  ufage^   therefore, 
was  binding,  the  oflSices  were  incompatible  {a). 

In  the  cafe  of  Milward  and  Thatcher,  the  court  were 
inclined  to  think,  that  the  two  offices  of  jutat  and  town 
clerk  were  incompatible,  becaufe  the  one  was  a  mini- 
fterial  and  the  other  a  judicial  office:  and  though  it  had 
beenfaid  that  the  plaintiff  was  not  bound  to  fit  in  his  judi- 
cial capacity,  becaufe  there  was  a  fufficient  number  of 
jurats  to  conftitute  a  court  without  htm:  yet  there  might 
be  cafes  in  which  it  would  be  abfolutely  neceffary  for  him 
to  fit  in  that  character,  as  in  cafe  of  the  ficknefs  of  the 
other  members  s  and  if  there  were  one  poffible  cafe  in 
which  he  might  be  called  upon  to  a£^,  that  was  an  anfwer 
to  the  argument  {b). 

A  RULE  was  obtained  againft  William  Pateman,  calling 
upon  him  to  {hew  caufe  why  an  information  (hould  not  be 
filed  againft  him,  in  the  nature  of  a  quo  warranto,  to  fhew 
by  what  authority  he  claimed  to  be  an  alderman  of  Bed- 
ford. The  foundation  of  the  rule  was  an  affidavit,  which, 
among  other  things,  ftated  that  there  was  a  minifterial  of- 
ficer in  the  borough,  called  the  town  clerk,  attendant  on 
the  corporate  courts  and  meetings^  which  corporate  courts 
and  meetings  were  fiib}e<S^  to  the  controul  and  direction  of 
the  aldermen*  It  then  ftated,.  that  the  deponent  believed 
that  the  accounts  of  the  town  clerk  were  adjufted  and  al- 
lowed by  the  aldermen;  and  that  by  the  ancient  ufage  and 
cuftom  of  the  borough,  the  office  of  town  clerk  was  in- 
compatible with  that  of  alderman :  that  the  defendant,  whe 

{a)  Doug.  398  (38a),  in  the  notcsv 
{b)  Pr.  A(hhiirft,  J.  2 Term  Rep.  8S. 
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had  bee  a  burgefs,  was  duly  elefted  mayor  at  Michaelmas, 
1782,  which  oiEce  he  ferved  till  Michaelmas,  1783,  when 
he  became  an  alderm^:  that  in  September,  1784,  he 
was  ele£led  town  clerk,  which  office  he  had  fince  exercifed 
together  with  that  of  alderman,  contrary  to  the  ufage  of 
the  borough;  and  had  from  time  to  time  adled  as  one  of 
the  aldermen  who  had  allowed  his  accounts  as  town  clerk. 
The  defendant,  in  his  affidavit  in  anfwer  to  this  applica- 
tion, alleged  that  he  had  never  officiated  as  town  clerk,  the 
whole  duty  of  that  office  having  been  tranfacSled  by  bis  de- 
puty. He  denied  that  the  two  offices  were  incompatible, 
and  that  the  aldermen  fettled  the  town  clerk's  accounts, 
thefe being  ufually  fettled  and  adjufted  by  the  chamberlain: 
he  further  faid,  that  the  corporation  always  appeared  fatis- 
fied  with  his  conduct  as  an  alderman,  as  well  as  in  the 
management  of  the  town  clerk/hip  by  deputy.  He  then 
ftated  two  inftances  in  the  borough,  the  one  of  the  offices 
of  town  clerk  and  common  councilman  having  been  en- 
joyed by  the  fame  perfon  in  1721,  the  other  of  thofe  of 
town  clerk  and  alderman  by  a  Mr.  Hill,  from  17  50  to  1784. 
Lord  Kenyon  faid,  he  did  not  think  the  offices  of  alder- 
man and  town  clerk  were  necejfarily  incompatible ;  be- 
caufe  in  fbme  corporations  aldermea  were  not  judicial  of- 
ficers :  that  if  an  alderman  were  alfo  a  magiftrate>  arid  the 
town  clerk  aded  minifterially  under  him,  then  indeed 
thefe  two  o^ces  could  not  be  held  by  the  fame  perfon : 
here  the  queftion  was,  whether  the  town  clerk's  accounts 
were  not  allowed  by  the  aldermen;  if  they  were,  he 
thought  the  two  offices  incompatible ;  and  that  this  in- 
formation ought  to  be  granted  for  the  purpofe  of  trying 
that  fafl:. — The  reft  of  the  court  concurred  ( ^ ) . 

ia)  Aihhurft  and  Grofe,  J.  Bullcr  being  abfent.    Rex  v.  Pateman, 
i  Tenn  Rep.  777^ 
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Section  III. 

Of  holding  over  by  the  annual  Chief  Officers  of  Corporations 

By  the  provifions  of  fome  charters,  the  mayor  or  otiier 
chief  officer  is  elefted  for  a  year  and  till  another'bechofenj 
in  which  cafe,  if  no  fucceflbr  be  chofen  at  the  end  of  the 
year,  the  mayor  of  the  preceding  year  is  faid  to  hold  over. 
But  where  a  particular  day  is  appointed  for  the  ele£lion  of 
a  fucceflbr,  which  is  generally  the  cafe,  and  a  power  of 
holding  over  is  not  exprefsly  given ;  it  does  not  exifl:  by 
implication,  as  is  evident  from  the  following  cafe* 

An  information  having  been  filed  againft  the  defendant 
Philips,  for  ufurping  the  office  of  mayor  of  Bodmyn ;  in 
his  plea  he  made  a  title  under  two  charters  of  Queen  Eli- 
zabeth^ the  firft  of  which  appointed  the  ele£l:ion  of  mayor 
to  be  held  on  Michaelmas  day,  in  the  manner  therein  par- 
ticularly dire£led,  and  appointed  that  the  mayor  fo  chofen 
fhould  take  an  oath  to  execute  the  office  of  mayor  for  the 
next  year,  and  till  another  fhould.  be  chofen;  thefecond 
charter  recited  the  former  manner  and  time  of  eledion, 
and  the  continuance  in  the  office  after  it;  and  that  the 
corporation  had  petitioned  the  Queen  to  alter  the  time  and 
.manner  of  choofing  the  mayor :  it  then  confirmed  all  their 
former  rights  and  privileges,  and  appointed  the  eledibn  to 
be  for  the  future,  by  the  mayor,  common  council,   and 
town  clerk,  on  the  24th  of  September,  for  one  whole  year 
then  next  enfuing.    The  defendant  averred,  that  as  well 
before  as  fince  the  fecond  charter,  the  ufage  had  been  for 
the  mayor  to  hold  over  till  another  was  chofen ;  that  he 
being  eledled  mayor,  ferved  for  a  year,  and  that  the  town 

clerk 
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clerk  being  then  dead,  and  no  new  one  chofen,  there  could 
be  no  new  eledion  of  a  mayor:  and  by  that  warrant  he 
claimed  to  hold  the  ofEce  of  mayor  till  another  (hottld  be 
chofen  and  fwornj  and  traverfed  the  ufurpation.  The 
attprney  for  the  crown  prayed  oyer  of  the  laft  charter, 
which  being  fet  forth,  there  appeared  a  further  claufe,  by 
which  the  Queen  abolilhed  all  the  former  manner  of  cboofing^ 
npminatingy  and  appointing  the  mayor  \  then  he  took  ifliie 
ihatjinci  that  charter  there  had  been  no  fuch  ufage  of  hold- 
ing over;  which,  on  trial,  was  found  for  the  King. 

A  MOTION  was  made,  in  arreft  of  judgment,  on  the 
ground  that  this  was  an  immaterial  iiTue,  becaufe  the  cor- 
poration not  being  by  prefcription^  the  title  to  the  office 
muft  depend  on  the  charter,,  and  not  upon  any  ufage  within 
time  of  memory ;  that  this  was  worfe  than  moft  cafes  of 
immaterial  ilTues,   which  were  often  good,  if  found  one 
way,  though  they  were  bad  if  found  the  other  (a);  but 
here  the  finding  for  the  King  could  ne  ither  deftroy  the  de- 
fendant's right,  nor  could  a  verdi£t  for  the  defendant  have 
eftablifhed  it ;  becaufe  it  did  not  depend  on  any  ulage  in- 
confiftent  with  the  charter,  but  muft  depend  intirely  on 
the  charter  itfelf :  without  much  argument,  the  court  was 
clearly  of  opinion  that  the  ifltie  was  immaterial,  or  in  othe^ 
words,  that  the  mere  bSt  of  uiage,  one  way  or  the  other 
did  notafFe£t  the  title. of  the  defendant. 

On  behalfof  the  defendant,  it  was  contended,  and  one 
of  the  judges  {b)  was  of  that  opinion,  that  the  title  was 
good  in  law,  under  the  two  charters  taken  together ;  by 
the  firft,  it  was  obferved,  that  the  mayor  being  elected  by 
the  inhabitants  on  Michaelmas  day,  was  to  hold  for  a  year» 


{a)  Solvit  ante  diem  is  good>  if  found  for  the  defendant. 
{b)  Eyre. 
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and  till  another  was  chofen  $  that  the  fecond  chaiter,  vvbkh 
was  made  to  alter  the  time  and  manner  of  the  eleftion,  di- 
rected that  he  fhould  be  chofen  by  a  feleA  number,  and  on 
the  24th  of  September ;  but  it  did  not  meddle  with  the 
right  of  holding  over:  on  the  contrary,  it  confirmed  ex*, 
prefsly  all  their  former  rights  and  privileges,  of  which  that 
of  holding  over  was  one ;  die  claufe  of  abolition  was  ex- 
prefsly  confined  to  the  authority,  form,  and  manner  of 
choofing,  and  did  not  extend  to  the  right  of  holding  oyer, 
and  it  would  be  hard  to  interpret  affirmative  words  in  the 
charter  into  an  abolition  of  fo  great  a  privilege,  which 
might  often  ferve  to  prevent  the  extin£Uon  of  the  cor- 
poration. 

On  the  other  fide  it  was  contended,  that  the  whole  quef- 
tion  depended  on  the  fecond  charter,  which,  where  it  re- 
cited the  former,  took  exprefs  notice  of  the  claufe  for 
holding  over,  and  abolifhed  all  the  former  method  of  elec- 
tion :  when  it  did  that,  and  appointed  the  detftion  to  be  in 
another  manner,  it  was  not  to  be  imagined,  but  that  the 
right  of  holding  over,  which  v^asonly  incidental,  was  in- 
tended to  be  abolifhed  likewife ;  the  right  of  ele£Uon  was 
transferred  to  other  perfons,  and  there  could  be  no  holding 
over  under  an  election,  when  the  foundation  of  that  holding 
over  was  gone:  befides,  the  /lay  o{ eleOiofk  was  altered, 
and  there  could  be  no  holding  over  under  the  old  charter, 
for  that  empowered  the  mayor  to  hold  over  fi-om  Michael- 
mas day ;  but  it  could  not  give  him  a  right  to  hold  over 
from  the  24th  of  September.— Suppofe  the  fecond  charter 
had  Mdj  that  the  mayor  fhould  continue  in  office  for 
three  quarters  of  a  year,  would  it  be  contendecT,  that  the 
refervation  of  their  former  privileges  fhould  intide  him 

to  hold  over  for  the  other  quarter  under  the  old  char- 
ter? 
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ter  7  Such  was  the  jreafoning  adopted  by  the  other  three 
judges,  on  which  the  court  gave  judgment  againft  the  de- 
fendant (a). 

From  the  whole  tenor  of  the  arguments  on  both  fides, 
in  this  cafe,  it  is  evident  that  it  was  not  conceived  that  the 
privilege  of  holding  over  was  implied  where  it  was  not  ex- 
prefsly  given  by  the  charter. — And  the  preamble  of  the 
ftatute  of  II  G*  Ct  49  manifeftly  (hews  that  the  legiflature 
thought  it  was  not  implied ;  for  it  proceeds  on  the  fuppo- 
fition,  that  for  want  of  an  eledlion  of  a  new  mayor  on  the  />''^^ 
charter  day,  the  corporation  was  diflolvcd,  which  could 
not  have  been  the  cafe,  if  the  mayor  of  the  preceding  year 
had  had  a  right  of  holding  over. 

Where  there  was  a  claufe  of  holding  over,  it  had  be- 
come a  praflicc  with  the  mayor  and  other  head  officers  of 
corporations,  to  avoid  holding  an  elecflion  on  the  charter 
day,  by  which  means  they  continued  in  office  for  feveral 
years  together :  in  order  to  put  an  end  to  this  practice, 
the  ftatute  9  Ann.  c.  20,  f.  8,  after  reciting  the  inconve- 
nience which  had  arifen  from  head  officers  of  corporations, 
to  whom  it  belonged  to  prefide  at  the  eleflion  and  make 
return  of  members  to  ferve  in  parliament,  being  chSted  for 
two  years  fucceffively,  enacted  "  that  no  perfon  or  perfons 
who  had  been,  or  fhould  be  in  fuch  annual  office  for  one 
whole  year,  fhould  be  capable  of  being  chofen  into  the 
fame  office  for  the  year  immediately  enfuing,  and  that 
where  any  fuch  annual  officer  or  officers  was  or  were  to 
continue  for  a  year,  and  until  form  other  perfon  or  perfons 
Ihould  be  chofen  and  fworn  into  fuch  office ;  if  any  fuch 
officer  or  officers  fhould  voluntarily  and  unlawfully  obflrudt 
and  prevent  the  choofing  of  another  perfon  or  perfons  to 
fucceed  into  fuch  office  at  the  time  appointed  for  making 

{a)  Rex  V.  Philips,  mayor  of  Bodmyn»  Str.  394. 

another 
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another  choice,  he  (hould  forfeit  lool.  for  every  fuch  offence^ 
to  be  recovered,  with  cofts  of  fuit,  by  fuch  perfons  as 
fhould  fue  for  the  fame  in  any  of  her  Majefty's  courts  of 
Queen's  Bench,  courts  of  feffions  of  counties  palatine,  or 
courts  of  great  fef&ons  in  Wales,  by  afiion  of  debt,  bill, 
plaint,  or  information,  wherein  no  eflfoin,  protedtion,  or 
wager  of  law  fhould  be  allowed,  nor  any  more  than  one 
imparlances  one  moiety  to  her  Majeily,  and  the  other  to 
him  or  them  who  fhould  fue  for  the  fame.*' 

^T  common  law,  where  by  charter  the  eledion  of  the 
mayor  was  appointed  to  be  on  a  particular  day,  and  alfo 
gave  a  power  of  holding  over,  then  if  no  election  was 
made  on  the  charter  day,  there  could  be  no  eledion  on  any 
fubfequent  day  in  the  fame  year,  except  on  the  death  or 
removal  of  lAit  mayor  in  being,  becaufe  an  eIe£tion  on  any 
other  day  was  not  according  to  the  authority  given  by  the 
charter ;  and  this  flatute  of  Queen  Anne  does  not  feem  to 
have  made  any  alteration  in  the  common  law  in  diis  refped : 
it  renders  void  the  re-eIe£tion  of  the  fame  perfbn,  in  the 
cafe  "where  his  duty  is  to  prefide  at  the  eleAion,  and 
make  return  of  members  to  ferve  in  parliament  j"  and  it 
infli£h  a  penalty  on  every  perfon  holding  over  by  means 
of  his  own  wilful  and  unlawful^ ;  but  it  makes  no  pra- 
vifion  for  the  eleftion  of  another  officer,  nor  does  it  take 
away  the  right  of  holding  over.— This  is  manifeft,  both 
from  the  words  of  the  flatute  itfelf,  and  from  the  cafe  of 
the  mayor  and  burgefTes  of  Tregony,  which  came  before 
tfie  court  thirteen  years  after  it  {a).  This  was  a  mandamus 
directed  to  them,  commanding  them  to  clioofe  a  mayor, 
and  fwear  him  into  office;  to  which  they  returned,  that 
the  borough    of  Tregony  was  incorporated  by  letters 

(a)  Rex  V.  mayor  and  'burgefTes  of  Tregony,  8  Mod.  iii,  Hil. 
9  G.  X,  jyaj.    S  Mod.  i»7,  Eaft.  9  G.  1,  1724. 

patent 


OF     CORPORATIONS.  381 

patent  of  King  Jame$  the  firft,  by  which  it  was  providec^ 
that  the  mayor  and  burgefles  ihould  for  ever  after  proceed 
to  eleSt  a  new  mayor  on  the  Thurfday  next  after  Michael* 
mas  day  in  every  year,  and  that  the  new  mayor  thus 
elected,  fhould  be  fworn  by  the  mayor  in  being  before  he 
went  out  of  his  office,  and  that  every  mayor  fo  chofen 
ihould  continue  in  that  office  till  another  ihould  be  duly 
eleAed  in  the  manner  afrrefaid:  they  further  returned,  that 
the  day  of  election  being  paft,  they  could  not  proceed  to 
a  new  eledion  except  on  the  death  or  removal  of  the  pre- 
fent  mayor.— Though  it  was  infifted  that  the  day  appointed 
wa^  only  dire&ory,  and  that  notwithftanding  the  day  was 
paft,  they  might  proceed  to  an  eledlion  at  any  other  time, 
as  the  mayor  might  be  iick  or  abfent  at  the  day  appointed ; 
yet  the  court  held  that  they  were  confined  to  the  day,  and 
refufed  to  grant  a  peremptory  mandamus. 

By  an  obfervation  which  fell  from  the  Chief  Juftice  in 
the  cafe  of  Alexander  John,  which  occurred  a  few  months 
after  that  of  Tregony,  there  is  fome  reafon  to  fuppofe,  that 
he  thought  the  right  of  holding  over  was  afFeded  by  this 
ftatute  of  Anne;  but  the  circum/iances  of  thsLt  cafe  were 
fuch  as  to  leave  this  queftion  unaiFe<Sted  by  the  obfervation. 
Some  diflerences  had  arifen  in  the  borough  of  Leftwithiel, 
in  the  county  of  Cornwall,  in  confequence  of  which  the 
corporation  had  omitted  for  feveral  years  to  ele£t  any  capi- 
tal burgefles,  from  the  number  of  whom  the  mayor,  by 
the  conftitution  of  the  borough,  was  to  be  chofen ;  on 
which  account,  no  new  mayor  having  been  elected,  Alex* 
ander  John  had  continued  in  that  office,  under  a  claufe  of 
holding  over,  till  the  year  1724,  when  an  application  wa& 
made  on  the  profecution  of  one  John  John,  for  an  infor-* 
mation^  in  the  nature  of  quo  warranto,  againft  him,  on  the 
ground  that  he  had  never  been  duly  chofen  a  capital  bur*« 
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gefs,  and  that  confcquently  he  could  not  have  been  duly 
chofen  mayor.— In  anfwer  to  the  application,  the  defend- 
ant faid,  that  he  was  chofen  a  capital  burgefs  in  the  year 
1697,  and  that  as  many  of  the  inhabitants  as  were  living 
at  the  time  of  the  application,  faw  he  was  duly  eleflred, 
except  the  profecutor  who  now  complained  againft  him : 
and  it  was  contended  on  behalf  of  the  defendant,  that  as 
there  had  been  fo  long  an  acquiefcence  under  that  eledUon, 
it  ihould  not  now  be  brought  in  queftion ;  for  if  it  fhould) 
it  might  as  well  be  inquired  whether  the  defendant  was  a 
freeman  before  he  was  a  burgefs,  and  whether  he  was  a 
burgefs  before  he  was  a  capital  burgefs,  which  would  be 
attended  with  many  inconveniences. 

The  Chief  Juftice  faid,   "  the  faft  was  plain>  that  the 
defendant  had  been  mayor  of  this  place  for  iixteen  years  (a) 
together,  which  was  a  fufEcient  caufe  for  an  information ;" 
but  he  is  not  reported  to  have  faid  any  thing  on  the  right 
of  holding  over,  or  how  it  was  afFe3:ed  by  the  ftatute  of 
Queen  Anne. — The  rule  was  made  abfolute,  and  a  trial 
being  had,  and  a  verdifl;  found  for  the  plaintiff,  a  motion 
was  made  to  fet  afide  the  verdiA,  which  the  court  took 
time  to  confiderj  and  agreed  that,  in  the  mean  time,  Juftice 
Fortefcue  fhould  confult  with  Baron  Price,  who  tried  the 
caufe,  and  report  his  opinion:   Fortefcue  afterwards  in- 
formed the  court,  that  the  opinion  of  the  Baron  was,  that 
the  verdidl  was  not  againft  evidence,  but  that  the  proof 
was  only  by  one  witnefs,  that  the  defendant  was  a  capital 
burgefs  duly  eledled,  and  that  the  evidence  that  he  was  not 
duly  elefted  was  given  by  John  John  alone ;  that  an  ob- 
jedion  had  been  taken  at  the  trial  to  his  evidence,  but 
over-ruled,    and  that  the  Baron  was  fatisfied  with  the 
verdift. 

(^i)  Hs  meant  eighteen. 

The 
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Th£  ground  of  the  application  for  a  new  trial  was,  that 
John  John,  who  was  the  only  witnefs  againft  the  defend- 
ant, having  been  ferved  with  a  rule  of  the  court  to  pro- 
duce the  corporation  books  at  the  trial,  had  not  done  itj 
and  that  if  the  verdi£l  fhould  ftand,  this  inconveniency 
muft  follow,  that  all  the  ads  of  the  corporation  ever  fince 
the  defendant  had  been  mayor,  muft  be  avoided ;  becaufe^ 
if  he  Mras  not  lawful  mayor,  all  the  corporate  ads  done  by 
him  were  void. 

The  majority  of  the  court,  againft  the  opinion  of  Juf- 
tice  Forteicue,  refufed  a  new  trial,  becaufe  the  judge  who 
tried  the  caufe,  was  of  opinion  that  the  veirdidl  was  not 
againft  evidence;  and  obferved  that,  as  that  was  the  cafe, 
the  only  reafon  which  remained  in  favour  of  a  new  trial 
was,  that  from  long  continued  pofTeffion,  the  defendant 
muft  be  prefumed  to  have  been  duly  eleded,  and  that  an 
inconveniency  would  enfue  from  the  avoidance  of  all  cor- 
porate a£b  for  fo  many  years  paft:  andastothis^  they 
faid,  that  if  the  queftion  at  the  trial  had  been,  whether  the 
defendant  had  had  a  right  to  vote  or  not,  or  whether  be  had 
taken  the  oaths  or  received  the  facrament  within  the  time 
limited  by  the  ftatute,  his  being  mayor,  in  point  of  fad, 
and  a  long  acqiiiefence  under  fuch  a  mayoralty,  would  be 
a  ftrong  evidence  for  him ;  but  when  the  queftion  only  was, 
whether  he  was  duly  eleded  into  the  ofKce,  *'  that  was  a 
queftion  concerning  the  right,"  and  in  fuch  cafe  the  long 
pofTeffion  of  the  mayoralty,  or  the  many  inconveniencies 
that  would  follow  if  he  was  not  duly  eleded,  ought  not  to 
be  regarded  {a). 

From  the  whole  of  this  cafe,  no  very  fatisfadory  con- 
clufion  can  be  drawn;  the  ground  of  the  application  for 
the  information  was  the  in^igibility  of  the  defendant  to 

{d)  Rex  V.  Alexander  John.    8  Mod.  131. 

the 
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the  office  of  mayor  at  the  time  of  the  eIe£Uon :  the  Chief 
Juftice  paying  little  attention  to  that,  thinks  the  length  of 
time  he  had  held  the  office  a  fufficient  reafon  for  granting 
the  information:  the  trial  is  had  upon  the  queftion  of  eli- 
gibility ;  and  that  queftion,  by  the  verdi<%,  is  given  againft 
Che  defendant ;  the  ground  of  application  for  a  new  trial  is, 
that  length  of  poileffion  ought  to  have  prevented  the  evi- 
dence of  ineligibility  from  having  been  received :  the  court 
think  that  long  poiTefSon  is  not  to  be  regarded  as  oppofed 
to  the  dired  evidence  of  ineligibility ;  but  they  do  not  ufe 
it  as  an  argument  againft  the  defendant,  and  a  principal 
reafon  xnfupport  of  the  verdi£t^  which  they  ought  to  have 
done,  if  they  had  thought  the  right  of  holding  over  could 
not  juftify  fb  long  a  pofleffion. 

Reasoning  from  the  nature  of  the  thing,  independently 
of  authority,  I  fhould  conclude,  that  a  claufe  of  holding 
over  was  inferted  in  the  charter,  merely  to  provide  againft 
any  inconveniency  that  might  ariie  from  the  accident  of  to 
eledion  of  a  new  mayor  on  the  charter  day,  and  to  enable 
die  corporation  to  ele£):  at  any  time  after  that  day,  without 
die  death  or  removal  of  the  preceding  mayor. — ^What 
tfkSt  the  ftatute  of  1 1  G.  c.  4,  has  on  this  claufe,  will  be 
more  properly  examined  in  another  place. 


Section   IV. 


Of  the  manner  of  enforcing  the  undertaking  of  an  office  within 

a  Corporation. 

There  are  feveral  ways  in  which  a  member  of  a  corpo- 
ration may  be  compelled  to  take  upon  him  any  office  or 
place  to  which  he  is  appointed  or  eleSed,  or  at  leaft,  in 

which 
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which  he  may  be  puniftied  for  his  refufal.— The  moft  ufual 
of  thefe  is  a  penalty  impofed  by  a  bye  law,  which  may  be 
recovefed  by  an  aftion  of  debt. 

The  cafe  of  Taverner  («),  which  is  ufually  cited  (h)  as 
the  firft  authority  on  this  fubjefl:,  has,  in  facSl,  no  relation 
to  it  5  inftead  of  being  an  aftion  of  debt  to  recover  a  pe- 
nalty for  refufing  to  undertake  an  office,  it  was  an  appli- 
cation by  the  party  chofen  a  liveryman  of  the  company  of 
Vintners,  in  London,  for  a  mandamus  diredled  to  the 
matter,  warden,  and  affiftants  of  the  company,  to  admit 
him :  the  mandamus  was  granted  3  the  return  admitted  the 
plaintiff's  eledlion,  and  affigned  as  a  reafon  for  their  re- 
fufing to  admit  him,  that  he  had  refufed  to  pay  the  fum  of 
31I.  13s.  4d.  which,  by  a  bye  law  of  the  company,  every 
man  chofen  into  the  livery  was  to  pay  on  his  admiffion.^^ 
The  court  held  the  return  good,  and  faid,  that  whether  the 
fum  was  more  or  lefs,  it  could  not  make  the  bye  law  void, 
becaufe  it  was  to  bind  only  the  members  of  the  corpora- 
tion ;  and  "  that  when  a  man  became  a  member  of  a  com- 
pany, he  impliedly  confented  to  become  bound  by  the  laws 
.  of  it." 

In  thecj^e  of  the  Stationers'  Company  againft  Salifbury, 
the  real  queftion  was  before  the  court,  but  was  not  de- 
cided, becaufe  an  obje£lion  was  taken  on  a  collateral  point. 
This  was  a  bye  law,  "  that  the  maftcr,  warden,  and  affift- 
ants fhould,  from  time  to  time,  elc(Sl  fcich  membenB  as 
they  thought  fit  into  the  livery,  and  that  if  any  perfon  fo 
elefted  fhould  refiife  to  accept  the  office  without  a  reafon- 
able  excufe,  to  be  approved  by  the  court  of  ajfiftants^  the  per- 
fon fo  elefted  and  refufing  fhould  forfeit  40I."  The  vali- 
dity of  the  bye  law  was  queftioned  on  account  of  the  claiife 
''  to  be  approved  by  the  court  of  affiftants;"  for,  faid  Holt, 

(ij)  Raym.  446.  {b")  5  Mod.  319.    1  Bur.  237,  238, 

C  c  if 
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if  the  caufe  were  reafonable,  yet  it  might  not  be  approved: 
fo  that  it  would  feem,  that  if  this  claufe  concerning  the 
approbation  had  been  left  out,  the  bye  law  would  have 
been  good  (a). 

In  the  cafe  of  the  city  of  London  againft  Vanacker  (^), 
the  queftion  was  fully  canvafTed^  and  decided  againft  the 
perfoo  refufing  to  accept  the  office  :  it  was  an  habeas  cor* 
pus  direiSled  to  the  mayor,  aldermen,  and  fherifFs  of  the 
city  of  London,  to  remove  the  body  of  Vanacker  with 
the  caufe  :  they  returned  that  the  city  of  London  was  an 
ancient  city  and  a  county  of  itfelf ;  that  the  citizens  from 
time  immemorial  had  been  a  body  politic  known  by  fe- 
veral  names :  that  King  John,  by  his  letters  patent,  had 
granted  to  them  theflieriiFwick  of  the  city  of  London  and 
of  the  county  of  Middlefex,  and  that  they  fhould  choofe 

the  fherifFs  from  among  themfelves that  they  had  a 

cuftom  to  make  bye  laws,  and  that  if  aiiy  of  their  laws  or 

cuftoms  were  defeftive,   or  if  any  matter  arofe  for 

which  convenient  remedy  was  requifite,  then  the  common 
council  fhould  ordain  convenient  remedy,  fo  that  it  were 
honeft,  profitable,  and  reafonable ;  that  there  was, ,  and" 
from  time  immemorial  had  been,  a  court  of  record  held 
before  the  mayor  and  aldermen,  in  the  inner  chamber 
of  Guildhall :  that  an  aft  of  common  council  had  been 
made  the  7  Car.  i,  which, "  after  reciting  feveral  afts  of  com- 
men  council  before  that  time  made  concerning  fherifFs,  and 
that  thefe  were  found  inconvenient,  becaufe  the  penalty  on 
thofe  who  refufed  to  undertake  the  office  was  too  mild,  and 
therefore  the  city  might  be  prejudiced  for  want  of  perfons 
to  execute  it,"  repealed  all  thefe  laws,  and  enadted,  that  the 
eleftion  fhould  be  yearly  on  Midfummer  day,  and  if  there 

(a)  Stationers*  Company  v.  Sali{buiy,  Comb.  221,  222. 

(^)  1  Ld.  Raym.  496.    i  Salk.  142.    Carth.  480.    5  Mod.  43S. 

were 
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were  ocCafion  for  a  new  eledlion,  then  on  fuch  day  as  the 
court  of  aldermen  Ihould  appoint,  and  that  he  who  fhould 
be  eleded,  being  a  freeman  of  London,  (hould  ferve,  and 
ihould  not  be  difcharged,  unlefs  he  came  voluntarily  before 
the  court  of  aldermen,  and  fwore  that  he  was  not  worth 
io,oool.  and  brought  fix  compurgators  with  him,  fuch  as 
the  lord  mayor  and  court  of  aldermen  ihould  approve,  who 
Ihould  fweai;,  that  they  believed  in  their  confciences  that 
he  fwore  what  was  true  j  and  that  if  any  freeman  elefted 
fherifF,  and  proclaimed  in  the  hufl-ings,  fhould  not  come  at 
the  next  court  of  aldermen,  to  be  held  in  the  inner  cham- 
ber of  the  Guildhall,  and  there  declare,  that  he  would  ac- 
cept the  office,  and  become  bound  in  a  bond  of  loool.  to 
accept  it  at  the  vigil  of  Saint  Michael  next  enfuing,  not 
having  reafonable  excufe,  to  be  allowed  by  the  lord  mayor 
and  court  of  aldermen,  nor  being  difcharged— *— he  fliould 
forfeit  400L— which  fhould  be  recovered  in  the  court  of 
the  mayor :  then  they  fhewed  the  eleftion  of  the  defendant, 
and  brought  him  within  the  terms  of  the  bye  law,  by  which 
he  forfeited  400I.  for  which  a  plaint  was. levied. — Several 
objeftions  were  taken  to  this  return,  buf  all  of  them  over- 
ruled :  Holt  delivered  the  opinion  of  the  court  at  full  length, 
and,  as  far  as  is  neceflfary  for  the  prefent  purpofe,  expreffed 
himfelf  to  this  efFe£l : — *'  That  the  very  conflitution  of  the 
charter  of  King  John,  which  granted  this  franchife  to  the 
city,  obliged  the  citizens  to  make  bye  laws  concerning  itj 
for  the  charter  appointed  that  they  fhould  make  fuch  as 
they  pleafed,    from  ampng  themfelves,  fherifFs;   fo  that 
they  were  not  to  execute  the  of^ce  by  themfelves,  nor  by 
deputy,  but  were  to  appoint  two  perfons,  wno,  as  foon  as 
they  were  appointed,  were  abfolute  fheriiFs,  and  immedi- 
ately attendant  on  the  King's  courts :  that  it  would  be  vain 
to  give  them  fuch  a  power  of  eleflion,  if  they  could  not 

C  c  2  compel 
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compel  the  perfons  ele£led  to  fcrve ;  that  the  acceptance 
of  the  charter  bound  the  fcody  politic  to  perform  the  terms 
on  which  it  was  granted ;  and  as  every  citizen  was  capable  of 
the  benefit  of  the  franchife,  foalfo  he  ought  to  (libmit  to  the 
Q^         ^  charge ;  that  as  thofe  who  accepted  the  charter  were  bound  by 

it,  fo  were  all  thofe  who  had  been  made  freemen  fince :  that 
fmce  it  was  part  of  the  conftitution  by  which  the  franchife 
was  granted,  that  the  office  fhould  be  executed  by  citizens 
elefled  from  among  themfelves,  an  omiffion  to  eled  would 
be  a  forfeiture  of  the  franchife  :  that  it  was  therefore  ne- 
ceffary  that  they  fhould  have  a  coercive  power  to  compel  the 
perfons  elefted  to  take  the  office  upon  them,  and  that  therefore 
a  bye  law  impofing  a  penalty  for  refufing  was  good,  though 
there  had  been  no  cuftom  fet  forth  to  juftify  it.— To  the  ob- 
jeflion  which  had  been  made,  that  it  was  unreafonable  to  im* 
pofe  an  oath  upon  the  party,  and  not  only  fo,  but  to  oblige  him 
to  bring  fix  compurgators  with  him,  fuch  as  the  lord  mayor  and 
aldermen  ihould  j  udge  fit :  he  anfwered,  that  this  was  a  favour 
to  the  defendant ;  for  that  it  muft  be  granted  that,  when 
eledled,  he  was  bound  to  ferve :  but  here  the  bye  law  ad- 
mitted an  excufe,  that  he  was  not  worth  io,oool.  and  ad- 
mitted alfo  the  oath  of  the  party  himfelf,  which  was  a 
greater  favour,  only  it  required  the  oath  of  fix  compur- 
gators, which  was  not  unlawful :  nor  was  it  unreafonable 
that  the  mayor  and  aldermen  fliould  have  the  power  of  re- 
fufing to  admit  them,  in  order  that  they  might  not  be  in- 
famous perfons  and  unworthy  of  credit. 

It  is  no  objeftion  to  fuch  a  bye  law  that  the  penalty  is 
impofed  abfolutely,  without  providing  for  the  party's 
having  a  reafonable  excufe ;  nor,  if  fuch  provifion  be  made, 
is  it  an  obje<9:ion  that  the  excufe  is  to  be  allowed  by  the 
mayor  and  aldermen,  or  any  other  body  of  the  corpora- 
tion,— The  objeftion  made  on  account  of  the  latter  cir- 

cumftancc. 
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cumftance,  in  the  cafe  of  the  Stationers'  Company,  was 
not  determined,  and  therefore  nothing  can  be  concluded 
from  that  cafe,  as  to  the  force  of  th^t  obje&ion.  But  the 
cafe  of  Vanackcr  is  a  direft  .authority  againft  it. — It  was 
there  objedled,  that  the  mayor  and  aldermen  were  judges 
of  the  reafonablenefs  of  the  excufe,  and  therefore  judges 
in  their  own  caufe,'  fince  the  words  of  the  bye  law  were, 
^'  fuch  reafonable  excufe  as  the  mayor  and  aldermen  fhall 
judge  proper,"  and  not  a  reafonable  excufe  in  general.  To 
this  it  was  anfwered,  that  if  the  mayor  and  aldermen 
allowed  the  excufe,  the  city  would  be  bound  for  ever ;  and 
if  they  refufed  to  admit  a  reafonable  excufe,  their. refuf^ 
would  not  be  final ;  it  might  be  controverted  in  an  adlion 
brought  for  the  penalty  {a).  The  defendant  might  either 
plead  it,  or  give  it  in  evidence  on  the  general  ifTue  {b). 

That  it  is  no  objection  to  the  bye  law  that  it  makes  no 
provifion  at  all  for  a  reafonable  excufe,  was  exprefsly  de- 
cided in  the  cafe  of  the  Vintners'  Company  againfl  Paf- 
fey  {c).  This  was  an  a£bion  of  debt  brought  againft  the 
defendant,  to  recover  a  penalty  impofed  by  a  bye  law  of 
the  company,  in  order  to  inforce  another  bye  law,  of  which 
the  part  material  to  the  prefent  queftion  was  to  this  eiFe£t : 
*'  that  once  in  every  year,  or  oftener  if  occafion  fhould 
require,  the  matter,  wardens,  and  afliftants,  or  the  major 
part  of  them,  who  ihould  be  then  prefent  at  a  court  of 
afliftants  for  the  time  being,  to  be  holden  for  the  faid  mif- 
tery,  Jhould  and  might  eleft  into  the  livery  of  the  faid  cor- 
poration or  miftery,  fuch  and  fo  many  of  the  yeomandry  of 
the  faid  miftery  as  ftiould  feem  moft  meet  and  convenient  to 

them,  and  that  every  fuch  perfon— -  fo  elefted fhould,, 

at  or  before  his  admiflion  into  the  faid  livery,  pay  to  the 

(«)  1  Ld.  Raym.  500.  {b)  5  Mod.  442.    Carth.  4S3. 

(0  s  Bur.  235. 
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mafter,  wardens,  and  freemen  and  commonalty  of  the 
feid  miftery,  to  their  ufe,  the  fum  of  31L  13s.  4d."  The 
bye  law  on  which  the  action  was  brought  was  to  this  effeft : 
*'  that  every  perfon  chofen  in  purfuance  of  the  firft  law, 
who  ihould  not,  on  itotice  given  him  by  the  clerk  or 
beadle,  accept  of  the  livery,  or  on  acceptance  fhould,  be- 
fore his  admiflion,  refufe  to  pay  to  the  matter,  &c.  the  fum 
.of  31I.  13s.  4d/fliould  forfeit  to  the  faid  mafter,  &c.  the 
.  fum  of  25I." — After  ftating  thefe  bye  laws,  and  averring 
them  to  be  reafonable,  the  declaration  alleged  that  at  the 
time  of  making  them,  and  ever  fince,  all  the  freemen  of 
the  faid  miftery,  before  their  admiffion  to  the  livery,  were 
known  by  the  name  of  the  Yeomandry,  and  that  the  de- 
fendant was  a  proper  perfon  to  be  elefted  into  the  livery : 
it  then  fet  fprth  his  eleftion  and  his  refufal. — The  defend- 
ant pleaded  the  general  iiTue  nil  debet^  and  likewife  another 
plea,  which  being  given  up  without  argument,  it  is  unne- 
ceflary  to  ftatc.  On  demurrer  to  this  fecond  plea  the  cafe 
came  before  the  court ;  and  the  principal  objeftion  taken 
to  the  bye  law  was,  that  the  penalty  of  25I.  was  made 
payable  abfolutely  and  at  all  events  ;  in  fupport  of  which 
it  was  faid,  that  the  liverymen  ought  to  be  perfons  of  fub- 
ftance,  capable  of  being  at  the  expence  of  ferving  or  pay- 
ing the  fine;  that  the  averment  *^that  the  defendant  was  a 
proper  perfon,"  went  only  to  the  juft  execution  of  the  bye 
law,  but  would  not  make  the  bye  law  itfelf  good,  if  it 
were  otherwife  void.  To  this  the  fame  anfwer  was  given 
as  in  the  cafe  of  Vanacker,  "  that  if  the  defendant  had  a 
reafonable  excufe,  he  might  plead  it  or  give  it  in  evidence 
On  nil  debet ;  that  it  was  implied  that  a  reafonable  excufe 
was  to  be  admitted ;  and  that  the  court  could  never  pre^ 
fume  that  the  perfons  chofen  were  not  meet  and  con- 
venient. 

Neither 
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Neither  is  it  an  objeftion  to  the  bye  law,  that  it  does 
not  provide  for  notice  to  be  given  to  the  party  of  his  elec- 
tion: this  objeSion  was  made  in  the  cafe  of  Vanacker, 
and  it  was  added,  that  the  party  might  be  beyond  the  feas, 
and  it  would  therefore  be  unreafonable  to  bind  him  to  take 
notice  at  his  peril  of  what  was  done  in  his  abfence ;  but  to 
this  the  chief  juftice  anfwered,  that  in  judgment  of  law 
every  citizen  was  intended  to  be  inhabiting  within  the  city, 
and  ought  to  be  prefent  at  all  public  courts  and  afl'emblies, 
and  therefore  privy  to  all  public  a£ls ;  and  if  he  be  abfent, 
it  is  his  own  negleft,  of  which  he  fliall  not  take  advantage- 
In  the  prefent  cafe,  it  had  been  objefted,  that  the  bye  law 
concerned  all  the  ifreemen,  but  that  the  eleftion  was  made 
only  by  the  liverymen,  who  were  a  fmall  number  com- 
pared with  all  the  citizens :  to  this  it  was  anfwered,  firft, 
that  it  did  not  appear  by  the  return,  that  the  eleftion  was 
made  by  the  liverymen,  and  therefore  it  mul^  be  fuppofed 
to  have  been  by  all  the  citizens  ;  but,  fecondly,  admitting 
that  it  was.  by  the  liverymen ;  yet  every  citizen  was  bound 
to  take  notice  of  what  was  done  by  them,  for  the  fame 
reafons  that  all  perfons  are  bound  to  take  notice  of  what 
is  done  by  parliament ;  becaufe,  though  the  liverymen  are 
not  in  fa<a  delegated  by  the  citizens,  yet  they  are  confidered 
as  their  reprefentatives  in  matters  of  eledlion  (a).  The 
proclamation  on  the  huftings,  too,  was  fufiicient  notice, 
if  notice  was  required,  and  agreeable  to  the  reafon  of  the 
common  law ;  to  fome  cafes  of  which  he  compared  it:  to 
the  cafe  of  a  pracipe  brought  againft  a  man,  where  fum- 
mons  on  the  land  is  fufficient ;  and  to  the  cafe  of  outlawry, 
where  proclamation  in  the  county  court  is  fufficient ;  be- 
caufe the  tenant  is  fuppofed  to  be  commorant  on  the  land, 
and  every  man  of  the  county  to  be  attendant  on  the  county 

'  <tf)  I  Ld.  Raym.  501.    i  Salk.  ^^^• 
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court. — ^If  a  man  had  occaiion  to  be  abfent,  he  knew  who* 
ther  he  was  liable  to  be  elefted,  and  therefore  ought  to  take 
care  to  be  informed  j  othcrwife,  he  faid,  it  would  be  highly 
inconvenient,  if  it  ihould  be  in  the  power  of  the  citizens  to 
withdraw  themfelves,  fo  that  no  notice  could  be  given,  and 
the  office  confequently  could  not  be  executed. 

If  the  bye  law  require  that  the  party  elected  (hall  ap»- 
pear  at  the  next  court  to  take  upon  him  the  office,  it  is  not 
neceffary  that  he  fhould  have  formal  notice  of  the  time  of 
holding  the  court ;  for,  as  a  member  of  the  corporation,  he  is 
bound  to  take  notice  of  the  time  of  holding  their  courts  (^}. 

But  the  terms  of  the  bye  law  muft  be  confined  to  thofe, 
who,  from  the  CQnftitution  of  the  corporation,  or  from 
the  nature  of  the  thing,  are  bound  to  undertake  the  office : 
on  this  principle,  where  a  bye  law  of  the  city  of  Oxford 
was  fet  forth  in  thefe  terms,  "  that  if  any  per/on  fhould  be 
duly  elected  to  be  chamberlain,  and  fhould  refufe  to  under- 
take the  office,  he  fhould  forfeit  lol."  judgment  was  given 
for  the  defendant,  on  the  ground  that  the  bye  law  as  fet 
forth  extended  to  perfons  who  were  not  members  of  the 
corporation,  though  in  a  fubfequent  part  of  the  declara- 
tion it  was  alleged,  that  ^'  he,  being  then  a  citizen  and  free- 
man of  the  faid  city,  was  ele£led,  and  refufed  to  take  upon 
himfelf  the  office ;"  becaufe  this  allegation  applied  only  to 
the  jufl  execution  of  the  bye  law,  but  could  not  make  the 
bye  law  itfelf  goo(f(^). 

On  the  fame  principle  it  would  feem,  that  where  by  the 
conftitution  of  a  company  in  the  city  of  London,  a  man 
may  be  a  freeman  of  the  company  without  being  a  free- 
man of  the  city  at  large,  which  is  the  cafe  of  feveral  com* 
panies,  a  bye  law,  impoiing  a  fiiie  for  refiiiing  to  accept 

(fl)  Vintners'  Company  v.  Paffey,    i  Bur.  239,  250. 
{b)  Mayor  of  Oxford  v.  Wildgoofe,  3  Lev,  293,  cited  i  Bur.  237. 
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of  the  livery  of  the  company,  muft  be  confined  to  fuch 
freemen  of  the  company  as  are  freemen  of  the  city  ;  be- 
caufe  the  liverymen  are  not  reprefentatives  of  the  freemen 
of  the  companies,  biit  of  the  freemen  of  the  city.  At 
leaft  the  declartion  on  fuch  a  bye  law  muft  ihcw  that  the 
defendant  is  both  a  freeman  of  the  company  and  of  the 
city :  in  the  cafe  of  the  mafter  and  wardens  of  the  fociety 
of  Innholders  in  London  againft  Gledhill  (a),  this  objec- 
tion was  taken  by  Fofter,  J.  to  the  declaration,  that  it  did 
not  allege  that  the  defendant  was  a  freeman  of  the  city ;  be- 
caufe  any  perfon  who  keeps  an  inn  within  the  diftance  of 
three  miles  from  London,  may,  by  the  charter  of  this 
company,  be  a  freeman  of  the  latter,  though  he  be  nQt  a 
freeman  of  the  former. 

In  the  fame  cafe  the  declaration  was  held  to  be  Infuf- 
ficient,  becaufe  it  did  not  aver  that  the  compsaiy  had  2. 
livery ;  becaufe  it  is  certain  that  fome  of  the  companies  of 
London  have  no  livery,  and  the  court  thought  they  could 
not  intend  that  this  was  one  of  the  companies  which 
had. 

Where  a  corporation  have  a  power,  by  their  charter, 
»to  fine  any  of  their  members  for  not  undertaking  an  office 
to  which  he  is  elefted,  they  may  fine  him  for  not  quali- 
fying himfelf  to  be  elefted.— The  mayor  and  commonalty 
of  Exeter  brought  an  aftion  of  debt  in  the  King's  Bench 
to  recover  a  fine  of  60I.  impofed  by  them  on  the  defendant, 
for  refufing  to  take  the  oaths  and  fubfcribe  the  declaration 
required  by  the  ftatute  1 3  Car.  2,  and  declared  that  he  was 
eledled  bayly  of  the  corporation  for  a  year,  according 
to  their  charter,  by  which  they  had  a  power  to  fine  for  re- 
fafing  to  accept  the  offices,  and  that,  .by  his  rcfufal,  the 
cleftion  became  void ;  they  then  averred,  that  the  bayly 

(a)  Say. 174,  5. 
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ufually  expended  in  his  office  6oL  that  for  his  refuial  they 
bad  fined  the  defendant  6or.  to  recover  which  they  had 
brought  the  a£lion.  The  defendant  pleaded  nildebet^  and, 
yerdi£i;  and  judgment  being  given  againft  him  in  the 
King's  Bench,  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  affigning  for  error,  that  the  ftatute  did  not  en- 
able them  to  impofe  any  fine,  but  only  made  the  office 
void:  but  the  court  held,  that  the  refuial  to  take  the  oaths 
was  indireftly  a  refufal  to  imdertake  the  office,  and  .there- 
fore within  their  power  ta  fine  given  by  the  charter,  and 
therefore  affirmed  the  judgment  {a). 

If  a  man  be  chofen  to  an  office  within-a  corporation,  and 
he  refufe  to  undertake  the  office,  or  to  take  the  oaths  ne- 
cefiary  to  qualify  him  for  it,  it  is  faid,  that  a  cuftom  in  a 
court  of  record  of  the  corporation,  as  the  court  of  alder- 
men in  London,  to  imprifon  him  till  he  take  the  oadis,  is 
a  good  cuftom,  becaufe  without  fuch  power,  the  corpora- 
tion may  at  length  be  difTolv.ed  for  want  of  a  fufficient 
number  of  officers,  or  the  government  of  it  may  not  be 
able  to  fubfift,  as  a  fine  may  not  have  the  proper  tSeSt» 
becaufe  the  perfon  chofen  may  choofe  to  pay  the  fine  rather 
Uian  ferve  the  office  (^}. 

^UT  a  cuftom  for  a  private  company  within  a  city  to 
commit  is  not  good* — Grafton,  one  of  the  company  of 
Drapers,  was  brought  up  to  the  Court  of  King's  Bench  by 
babeas  corpus^  and  the  caufe  of  his  imprifbnment  alleged  in 
the  return  was,  that  being  chofen  of  the  livery  he  had  re- 
fiifed  to  ferve.  To  which  the  court  (aid  "  they  might  have 
fined  him,  and  have  brought  an  adiion  of  debt  for  the  fum; 
but  they  could  not  imprifon  him."  Keeling,  C.  J.  however 
added,  that  the  court  of  aldermen  might  imprifon  a  man 

(tf )  Starr  y.  mayor  and  commonalty  of  Exeter.    3  Lev.  xi6. 
(Jb)  March.  189.    Langham's  cafej  cited  5  Mod.  158. 
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who  fliould  refufe  to  accept  the  office  of  alderman^  becaufe 
they  are  a  court  of  record,  and  they  might  otherwife  want 
aldermen  (^7). 

By  what  is  here  faid  by  Keeling^  and  the  cafe  of  Clerk^ 
which  happened  fome  time  after  that  of  Grafton,  it  may 
be  concluded,  that  the  imprifonmentof  Grafton  was  fup- 
pofed  to  be  by  the  private  authority  of  the  court  of  affift. 
ants;  and  there  feems  to  be  a  very  important  diftin£HoA 
between  the  power  of  fuch  a  court  of  a  private  company, 
eftablifhed  merely  for  the  purpofes  of  trade,  and  that  of 
a  fuperintendant  court  of  a  corporation  for  the  purpofe  of 
general  government. 

Th£  cafe  of  Gierke  came  before  the  court  on  the  return 
to  a  habeas  corpus  direiSed  to  the  keeper  of  Newgate.— 
The  return  ftated,  after  a  proper  introdudion,  that  there 
were  within  the  city  feveral  companies,  guilds,  and  frater- 
nities, of  which  the  company  of  Vintners  was  one ;  that 
this  company  had  a  livery,  to  which  fome  of  the  freemen 
of  the  company  were  always  chofen,  and  being  fo  chofen, 
and  fit  perfons  for  the  office,  ufually  held  the  fame,  without 
(bme  reafonable  excufe  to  the  contrary.-— That  there  was  a 
court  of  record  held  in  the  city  before  the  lord  mayor  and 
aldermen  twice  in  every  week,  where  rules  and  orders 
were  made  in  all  things  relative  to  the  feveral  companies, 
for  the  better  government  of  the  city,  and  that  the  com- 
panies were  under  the  correfKon  of  that  court.— That 
there  was  a  cuftom  in  the  city,  that  if  any  complaint  fhould 
be  made  to  the  mayor  and  aldermen  of  the  faid  Court,  by 
the  mafter  and  wardens  of  any  company,  of  a  liveryman 
chofen  and  refufiqg  to  take  the  office,  being  admoniihed 
by  that  court  to  accept  it,  then  the  mayor  and  aldermen 
had  ufed  to  commit  the  perfon  fo  refufmg  to  the  cuftody  o 

X 

(<>)  Grafton's  cafe,  i  Mod.  lo. 
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the  iheriiFs  of  a^onaon,  or  any  other  officer^  there  to  be  de* 
tained  until  he  fhould  confent,  and  declare  that  he  would 
take  upon  himfelf  the  faid  office. — The  return  then  ftated^ 
diat  before  the  iflliing  forth  of  the  writ,  Gierke,  being  a 
citizen  of  London  and  a  freeman  of  the  company  of  Vint- 
ners, was  chofen  of'  the  livery,  and  required  to  take  upon 
him  the  office,  which  he  refufed;  on  which  complaint 
being  made  to  the  mayor  and  aldermen,  by  the  mafter  and 
wardens  of  the  company,  he  was  fummoned  to  appear— 
which  he  did,  and  refufed  to  take  upon  himfelf  the  office^ 
and  being  admonilhed  by  the  court,  ftill  refufed,  on  which 
the  court,  by  a  warrant  in  writing,  committed  him  to  cuf- 
tody,  there  to  remain  till  he  fhould  confent  and  declare  that 
he  would  accept  the  faid  office;  and  that  this  was  the 
caufe  of  his  taking  and  imprifonmeqt. 

Many  exceptions  being  taken,  fome  to  the  form  and 
Dthers  to  the  fubftance  of  the  return,  the  court  faid,  that 
I  commitment  till  he  fhould  declare  his  confent  to  accept 
'Jie  office,  was  more  than  if  he  had  been  committed  till  he 
(hould  aSiually  confent:  and  that  therefore,  though  the 
court  of  aldermen  might  commit  him  till  he  fhould  confent^ 
yet  they  had  no  power  to  imprifon  him  till  he  fhouid  declare 
his  confent.— With  deference  to  this  authority,  however, 
this  diflindion  feems  to  be  altogether  abfurd:  how  is  his 
confent  to  be  known,  if  he  do  not  declare  it  ?    If  confent 
be  taken  merely  as  a  fubmiffion  of  the  mind,  a  commit-' 
ment  till  he  fhall  confent  is  nugatory :  but  in  common  ac- 
ceptation, "to  confent,'*  implies  an  intimation  of  fome 
kind,  that  he  is  willing ;  and  had  the  commitment  been  till 
le  (hould  confent,  the  declaration  of  his  confent  mufl  have 
leen  implied. 

The  court,  however,  further  obferved,  that  the  court 

)f  aldermen  were  the  proper  judges  of  an  excufe  made  by 

the 
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the  defendant  for  not  taking  upon  him  the  livery;  and  if 
they  adjudged  it  infufficient,  and  appointed  him  to  accept 
the  office,  and  he  refufed ;  this  was  a  contempt  of  their 
authority,  for  which  they  might  commit  him :  and  after- 
wards Holt  in  particular  faid,  ^^  that  the  court  ought,  as  far 
as  they  could  by  law,  to  fupport  the  government  of  all  fo- 
cieties  .and  corporations,  efpecially  that  of  the  city  of 
London ;  and  that,  if  the  mayor  and  aldermen  ihould  not 
have  power  to  punifh  offenders  in  a  fummary  way,  then 
farewell  to  the  government  of  the  city." 

Clerke  was,  however,  difcharged,  on  the  ground  that 
It  did  not  appear  by  the  return,  that  the  keeper  of  New- 
gate was  an  officer  belonging  to  the  lord  mayor  and  alder- 
men i  and  that  they  could  not  commit  to  any  but  their  own 
officers;  and  therefore  the  commitment  ought  to  have 
been  to  the  cuftody  of  the  fherifFs,  who  were  known  to  be 
officers  of  the  city  {a). 

In  many  cafes  the  Court  of  King's  Bench  will  grant  a 
criminal  information  againft  perfons,  for  not  taking  upon 
them  offices  to  which  they  have  been  legally  eledled  (b) : 
the  cafe  of  Larwood  is  an  inftance  of  this,  in  which  no 
obje£i:ion  was  taken,  that  an  information  was  not  main- 
tainable againft  a  perfon  for  refufing  generally,  but  the  de- 
fendant, as  a  diffenter,  infifted  on  his  being  exempted.— 
And  before  the  final  determination  of  that  queftion,  one 
Grofvenor,  a  diflenter,  having  been  chofen  one  of  the  fhe- 
rifis  of  London,  and  refufing  to  take  upon  himfelf  the 
office,  an  application  was  made  for  leave  to  file  a  criminal 
information  againft  him ;  but  on  (hewing  caufe,  the  court 
difcharged  the  rule,  it  appearing  there  were  adls  of  com- 

(a)  Company  of  Vintners  v.  Clerke.    5  Mod.  156,  319.      Rex 
V.  Clerke.     Comyns,  24. 

(b)  ma.  per  Buller,  J.  5  Term  Rep.  86. 

mon 
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mon  council  which  provided  other  remedies,  and  it  being 
yet  iinfettled  how  far  the  refufal  in  fuch  a  perfon  as  the  de- 
fendant was  a  crime>  they  did  not  think  they  ought  to  in* 
terfere  in  this  way.  However,  they  declared  that,  if  tiie 
the  point  fliould  be  determined  againft  the  diflenters,  and 
they  fliould  afterwards  refufe,  this  might  be  a  foundation 
to  afk  for  an  information  (a). 

It  feems,  likewife,  that  an  indidment  may  be  main* 
t^ned  againft  a  man  for  refuflng  to  undertake  an  office  in 
a  corporation :  in  the  cafe  of  Vanacker,  one  obje£lton 
made  to  the  power  of  fining  the  party  refiifing,  was,  that 
he  might  be  indided,  which,  it  was  (aid,  was  a  more  pro- 
per remedy ;  and  that  he  might  be.  indided,  had  been  held 
iti  Norwood's  cafe :  to  this  the  chief  juftice  anfwered,  that 
if  the  party  were  indi6ted,  that  would  not  fave  the  for- 
feiture of  the  franchife,  which  woidd  be  incurred,  if  the 
city  did  not  appoint  to  execute  the  office :  but  that  an  in- 
di^ment  would  not  li^  in  the  pefeht  cafe»  becaufe  the  re- 
fufal was  not  at  the  time  when  the  defendant  ought  to  have 
entered  on  his  office,  but  before ;  that  if,  indeed,  the  de- 
fendant had  refufed  at  the  vigil  of  Saint  Michael,  he  might 
have  been  indicted;  but  that  for  his  refiilal  before,  he  could 
not,  becaufe  he  might  have  repented  and  entered  on  the  of- 
fice at  the  day  (A). 

.  Notwithstanding  this  power  of  a  corporation  to 
compel  their  members  to  undertake  the  offices,  yet,  where 
two  offices  are  incompatible,  and  a  man  is  already  in  pof- 
feffion  of  one  of  the  two,  they  cannot,  againft  his  confent, 
eleft  him  to  the  other :  therefore,  where  one  Bafton,  who, 
being  town  clerk  of  B.  was  e)e6led  alderman,  in  order  that 
he  might  be  deprived  of  his  office  of  town  clerk,  as  thefe 

(a)  Rex  V.  Grofvenor,  2  Str.  1193. 

(*>  z  Ld.  Raym.  499.    5  Mod.  440,  441 » 

two 
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two  offices  were  incompatible,  applied  for  a  writ  of  refti- 
tution  to  the  latter,  it  was  granted  him  f « )•— And  Coke  is 
reported  to  have  laid,  in  the  cafe  of  the  chamberlain  of 
London,  *^  that  whereas  the  cuftom  of  London  was,  that 
if  any  one  were  elected  mayor,  and  he  refufed,  he  (hould 
pay  500I.  for  a  iine ;  if  they  elected  one  who  was  not  fit^ 
for  the  purpose  of  having  thefine^  the  eledion  was  void  (4). 
RoUe,  indeed,  who  reports  this  as  a  note,  fays  it  is  a  mif- 
take :  but  whether  he  means  that  Coke  is  miftaken  in 
ftating  the  cuftom,  or  in  his  aflertion  that  the  eleflion  is 
void,  when  made  for  the  purpofe  of  having  the  fine,  is  un- 
certain ;  if  he  mean  the  latter,  I  apprehend  that  he  is  mif- 
taken, and  not  Coke* 


Section   V, 

Of  the  different  affemhlies  in  Corporations. 

There  are  three  different  kinds  of  aflemblies  in^  cor- 
porations, all  of  which  are  frequently  called  courts— Le- 
giflative,  electoral,  and  adminiftrative :  legiflative,  which 
poffefs  the  power  of  making  laws  for  the  government  of 
thofe  who  are  within  the  jurifdicl:ion  of  the  refpe&ive  cor- 
porations ;  fuch  are  the  court  of  common  council  in  Lon- 
don, the  legiflative  courts  of  the  different  companies 
within  that  city;  the  comitia  majora  of  the  college  of 
Phyficians(f);  the  convocation  in  the  univerfity  of  Ox- 

{a)  Dyer,  331,  pi.  28,  in  margin.  Vid.  2  Term  Rep.  88. 
(^)  I  Rol.  Rep.  109.  Mes  en  hoc  erratum  eft,  fays  RoUe.' 
(0  Vid.  14  and  15  H.  8,  c.  5.    4.  Bur.  X187. 

ford^ 
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ford;  the  congregation  or  fenate  in  that  of  Cambridge  (a) ; 
the  coiirt  of  proprietors  of  Bank,  Eaft  India,  and  South 
Sea  Stocks.^-Eledoral,  which  poffefs  thfc  privilege  of  elec- 
tions i  fuch  are  the  livery  in  London  for  the  eleflion  of 
members  of  parliament,  and  wardmotes  for  thofe  of  alder- 
men ;  the  convocation  and  congregation  in  the  univerfity 
of  Oxford,  and  the  congregation  in  that  of  Cambridge  ; 
thecomitiamajoraof  the  college  of  phyficians,  and  the  pro- 
prietors of  theftock  companies. — Adminiftrative,  who  have 
the  management  of  particular  affairs  s  fuch  are  the  court  of 
aldermen  in  London ;  the  comitia  minora  of  the  college  of 
phyficians;  the  convocation  and  congregation  of  the  univer- 
fity of  Oxford ;  the  congregation  in  that  of  Cambridge ;  the 
courts  of  affiflants  in  the  city  companies;  the  court  of  di- 
re£l:ors  of  the  fiank  and  other  flock  companies. 

So  that  the  fame  body  of  nien  frequently  pofTefs  diftin<9: 
powers. 


Section   VL 

0/  thi  concurrence  required  in  corporate  a£fs. 

Where  no  fpecial  provifion  is  made  by  the  conflitution 
of  a  corporation,  the  whole  are  bound  by  the  afts,  not 
only  of  the  major  part  (^),  but  of  the  major  part  of  thofe 
who  are  prefent  at  a  regular  corporate  meeting,  whether 
the  number  prefent  be  a  majority  of  the  whole  body  or 
not(r).    So,  though  a  particular  conflitution  require  the 

{a)  Vid.  ante,  328,  329. 

{b)  10  Mod.  75.    12  Mod.  232,  ubi  major  pars,  ibi  totum. 

(f)  Vid.  ante,  309,  and  Cowp.  ^49,  vcrf,  finem, 

prefencc 
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prefence  oi  a  majority  of  the  whole  number,  yet  the  concur- 
rence  and  confent  of  a  majority  of  the  whoje  is  not  neceflary ; 
it  is  fufiicicnt  that  a  majority  of  the  number  prefent  con- 
cur (tf).     So,  where  a  number  lefs  than  the  majority  of 
the  whole,  are  by  a  particular  conftitution  competent  to 
do  a  corporate  aft,   the  a6l  of  a  majority  of  that  fmaller 
number  is  equivalent  to  the  aft  of  the  majority  of  liie  whole ; 
thus,  by  the  conftitution  of  the  city  of  London,  forty  are 
fufiicient  to  form  a  court  of  common  council,  though  the 
number  of  common  councilmen  greatly  exceeds  the  double 
of  that  number,  and  a  majority  of  the  forty,  if  no  more  be 
prefent,  bind  the  whole  corporation.    So,  where  it  ap- 
peared that  King  Edward  the  fixth,  by  charter,  incorpo- 
rated twelve  perfons  by  name,  to  .eleft  a  chaplain  for  the 
church  of  Kirton,  in  Lincolnfhire ;   and  by  a  diftinft  claufe, 
three  of  the  twelve  were  to  choofe  a  chaplain  to  officiate  in 
the  church  of  Sandford,  within  the  parifh  of  Kirton,  with 
the  confent  and  approbation  of  the  major  part  of  the  inha- 
bitants  of  Sandford;— on  a  vacancy,   two  of  the  three 
chofe  a  chaplain,  with  the  confent  of  the  major  part  of 
the  inhabitants  of  Sandford;  the  third  diflented:  the  quef- 
tion,    whether  this  was  a  valid  eleftion,  coming  before 
Lord  Chancellor  Hardwicke,  he  is  reported  to  have  ex- 
prefled  himfelf  thus.     "  It  cannot  be  difputed,  that  where- 
ever  a  certain  number  are  incorporated,  a  major  part  of 
them  may  do  any  corporate  aft ;  fo,  if  all  be  fummoned, 
and  part  appear,  a  major  part  of  thofe  that  appear  may  do 
a  corporate  aft,  though  nothing  be  mentioned  jn  the  char- 
ter of  the  major  part. 

"  This  is  the  common  conftruftion  of  charters,  and  I 
am  of  opinion,  that  the  three  are  a  corporation  for  the  pur- 
pofe  for  which  they  are  appointed,  and  that  the  major  part 

{a)  Vid.  1  Bur.  1019. 

D  d  of 
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of  them  may  do  any  corporate  ^A'y  this  was  a  corporate 
aifl,  and  the  choice  too  was  confirmed,  apd  confequently 
it  was  not  neceflary  that  all  the  three  fhould  join"  {a). 

When  a  claufe,  exprefsly  impowering  a  major  part  to 
a£t>  is  inferted  in  a  charter,  the  operation  of  it  depends  oa 
the  context,  and  on  the  pofition  of  the  words. 

With  refpeA  to  the  body  at  large,  the  cafes  on  this 
point  may  be  diftributed  into  three  clafles.  Firft,  where 
the  number  of  thofe  out  of  whom  the  corporate  aflembly 
is  to  be  formed  is  definite,  and  the  claufe  is,  ^^  they  or  the 
major  part  of  them,"  without  the  addition  of  the  words  ^^  for 
the  time  being."  Secondly,  when  the  number  is  indefinite, 
and  the  claufe  is  alfo  without  this  addition  ;  and.  Thirdly, 
when,  either  in  the  cafe  of  a  definite  or  indefiinite  number, 
the  words  "for  the  time  being"  are  added. 

1  HE  charter  of  New  Radnor  required  {b)  that  the  ca- 
pital burgeSis  fliould  be  chofen  by  the  burgeiles  or  the 
major  part  of  them;  thirty-one  was  the  whole  number  of 
eIe<^or$ ;  nine  only  were  prefent  at  the  eledUon  of  a  capi* 
tal  burgefs,  but  a  majority  of  the  nine  concurred  in  the 
ele^Uon :  an  application  was  made  for  a  rule  againft  the 
perfon  eledied,  to  fhew  caufe  why  an  information,  in  the 
nature  of  quo  warranto,  fliould  not  be  filed  againft  him, 
on  the  ground,  that  a  majority  of  the  thii:ty-one  fliould 
have  been  prefent  j  and  the  rule  was  granted  (r). 

(tf)  Attorney  Gen.  t.  Davy,  a  Atk.  212,  wliere  Lord  Hardwickeis 
made  to  exprefs  himfclf  further  thus, «« but  if  the  a£t  to  be  done  by  a  feleft 
number  of  the  twehe  had  been  by  a  different  charter,  it  would  have  been 
otherwife."    The  meaning  of  which  I  confefs  I  do  not  underftand. 

(i&)  In  ftating  the  proviiions  of  a  charter,  or  the  conftituticm  of  a 
corporation  by  prefer iption,  lufe  thepaft  tenfe,  becaufe,  in  fome  cafes, 
au  alteration  may  poflibly  have  been  made  fincc  the  time  of  the  report 
from  which  I  take  my  information. 

U)  Anon,  a  Barnard^  74, 

By 
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Br  a  bye  law  of  the  borough  of  Carjnarthen,  made  in 
the  reign  of  Queen  Elizabeth,   the  right  of  elefting  a 
mayor  was  vefted  in  the  major  part  of  the  common  coun- 
c!ilmen  of  the  borough,  the  number  of  whom,  when  corn- 
pleat,  was  twenty-four ;  this  right  had  been  exerclfed  ever 
fince  that  time  by  the  major  part  of  the  common  council- 
men,  till  the  year  1754,  or  1755,  when,  on  the  day  ap- 
pointed for  the  elcftron  of  a  mayor,  a  mob  took  pofleffion 
of  the  town  hall  j  on  the  fucceeding  day  another  mob  did 
the  fame,  and  on  the  latter  day  the  burgejfes  at  large  eleSecl 
a  mayor,  but  the  perfon  who  prefided  was  not  the  proper 
pcrfon;  fothat,  on  the  fuppofition  that  the  right  of  elec- 
tion was  in  the  burgefles  at  large,  the  prefent  eleftion  was 
irregular:  the  common  councilmen  at  this  time  were  re- 
duced to  eleven :  under  thefe  circumftanccs,  an  applica- 
tion was  made  to  the  court  of  King's  Bench  for  a  manda- 
mus to  be  diredled  to  the  common  councilmen,  on  the 
ground,  that  if  the  right  of  eleftion  fhould  be  determined 
to  be  in  the  major  part  of  the  common  councilmen,  and 
one  of  them  (hould  die  before  a  mayor  was  elefted,  no  elec- 
tion could  take  place.    The  chief  juftice  {a)  on  this  point 
obferved,  "thatthecircumftance  of  the  common  council- 
men  being  reduced  to  the  kwefl  number  which  could  eleft 
a  mayor,  was  of  great  weight  5   for  that  if  the  right  of 
clediion  were  in  the  major  part  of  the  common  council- 
men,  and  any  one  of  the  common  councilmen  fliould  hap- 
pen to  die  before  there  was  an  eledion  of  a  mayor,  no 
eleftibn  could  ever  take  place,  and  confequently  the  cor- 
poration muft  be  diffolved"  {b). 

From  this  it  appears,  that  the  court  thought  that  no  elec- 
tion could  be,  but  in  an  aflcmbly  confifting  of  a  number  equal 

{a)  Ryder. 

{b)  Rex  V.  Newftiam  and  others,  common  councilmen  of  the  bo- 
rough of  Carmarthen,    Sayer,  2n. 

D  d  2  to 
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to  a  majority  of  the  whole  body,  and  that  a  majority  of  the 
exijfing  members,  lefs  than  that  number,  was  not  fufficient. 
That  this  was  their  opinion,  is  confirmed  from  what  Mr- 
Juftice  Afton  faid  on  a  fubfequent  occafion,  in  an  anfwer 
to  a  queftion  from  Lord  Mansfield ;  the  former  had  had 
the  condu£l  of  this  caufe,  and  therefore  knew  exadUy  what 
points  had  been  made  in  the  argument,  and  the  grounds  on 
which  the  court  proceeded  in  giving  judgment,  as  well  as 
the  opinion  of  the  court  on  every  point  canvafled  in  the 
caufe,  though  not  exprefsly  decided  [a).    The  queftion  of 
Lord  Mansfield  was  in  thefe  words ;  ^'is  there  any  cafe, 
where  the  charter  has  directed  the  eledion  to  be  by  the  ma- 
jority of  the  body  in  which  it  has  been  held,  that  a  lefs 
number  than  a  majority  of  the  whole  corporate  body  can 
elefl:  ?    For  inftance,  fuppofe  the  corporate  body  confided 
of  twelve,  and  two  were  dead ;  is  there  any  inftance  where 
the  charter  has  faid,  the  ele£lion  fhall  be  by  a  majority  of 
the  body  j  in  which  it  has  ben  held  that  fix,  who  are  a  ma- 
jority of  the  remaining  ten,  were  fufficient  to  elcfl:  ?" 

To  this  Mr.  Juftice  Afton  immediately  replied,  "  that 
in  the  cafe  of  Rex  v.  Reefe,  and  Rex  v.  Newibam,  com- 
mon councilmen  of  Carmarthen,  it  was  clearly  underftood^ 
that  if  the  major  part  of  the  corporation  had  been  dead,  it 
would  have  been,  in  fa£l:,  diflblved,  or  at  ieaft|  thofe  who 
furvived  could  not  have  aflembled  for  the  purpofe  of  an 
eleaion"  {b). 

.,  In  the  cafe  of  Grimes,  capital  burgefs  of  Yarmouth,  in 
the  Ifle  of  Wight,  one  principal  point  was,  whether  John 
Leigh  was  mayor  at  the  time  when  the  former  was  eledled : 
this  depended  on  the  queftion,  whether  the  election  of 
Leigh  had  been  according  to  the  dire£Hons  of  the  charter; 
of  which  the  claufe  relating  to  this  fubjeft  was  to  this  ef- 

{a)  Pr.  LtS.  Kenycn,  4.  Term  Rep.  823. 

{h)  In  the  cafe  of  the  King  and  Monday,  Cowp.  537,  53'» 
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fefl,  "  that  the  mayor,  and  eleven  of  the  capital  burgefles 
for  the  time  beings  or  the  greater  ^artof.them^  of  whom  the 
mayor  Was  to  be  one,  fhould  aftemble  in  the  Guildhall,  and 
there  continue,  till  they,  or  the  greater  part  of  them  then 
there  aflembled,  Ihould  eledl  a  mayor  for  the  year  follow- 
ing from  among  themfelves:"  on  the  21ft  of  September, 
1759,  there  were  eleven  chief  burgefles  \  and  on  that  day, 
the  then  mayor  and  three  of  the  chief  burgefles,  of  whom 
John  Leigh  was  one,  met  in  the  Guildhall,  and  there,  in 
the  abfence  of  the  other  feven^  eledled  Leigh  into  the  of- 
fice of  mayor.  The  court  held  that  this  election  was  not 
according  to  the  direftions  of  the  charter  ;  of  which  they 
held  the  reafonable  conftruftion  to  be,  "  that  the  mayor^ 
and  the  major  part  of  the  eleven  fub(ifl:ing  burgefles,  muft 
meet ;  that  after  the  major  part  of  the  fubfifting  members 
were  fo  aflembled  together,  then^  indeed,  the  major  part 
of  thofe  who  werefo  ajfembled  were  to  eleft,  and  the  majority 
among  them  involved  the  whole  number,  who  were  all 
bound  by  the  determination  of  the  majority  of  fuch  a 
meeting:*'  but  here  the  mayor  and  a  mapr  part  of  the 
fubfifting  burgefles  did  not  meet,  there  being  eleven  chief 
burgefles  fubfifting,  and  four  only,  including  the  mayor, 
having  met(^7). 

On  this  cafe  it  may  be  remarked,  that  by  the  pofition  of 
the  words  "  for  the  time  being,*'  we  may  be  led  to  fup- 
pofe,  that  the  body  of  capital  burgefles  might  cpnfift  of  a 
greater  number  than  eleven,  although  that  number  only 
actually  exifted  at  the  time  of  this  election :  Jbut  the  evi- 
dent meaning  of  the  charter  was,  that  eleven  was  the 
fmalleft  number  of  whom  a  majority  fhould  be  able  to  form 
an  aflfembly  for  the  election  of  the  mayor.  Had  the  claufe 
run  thus,  ^^  that  the  mayor  and  eleven  capital  burgefles,  or 

(^}  Rex  v.  Grimes,  5  Bur.  2598. 

D  d  3  the 
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the  greater  part  of  them  for  the  time  being^^*  then  aaothcr 
queftion  might  have  arifen,  if,  by  accident,  the  number 
bad  been  reduced  to  eight  or  nine,  Whether,  by  virtue  of  the 
words  **  for  the  time  being,"  coming  after  "  the  greater 
part  of  them/'  the  majority  of  eight  or  nine,  which  would 
have  been  the  majority  of  Xhtfubfifling  body,  could  have 
formed  an  eleftoral  affembly?  Without  the  addition  of 
the  words  ^*  for  the  time  being,"  they  clearly  could  not* 

In  the  cafe  of  the  King  and  Varlo,  mayor  of  Portf- 
mouth,  the  conftitution  of  the  borough,  as  far  as  refpe£led 
the  queftion  of  the  validity  of  the  defendaot*s  eleflion, 
was  admitted  on  both  fides  to  b^  r-^That  the  corporation 
was  a  corporation  by  prefcription,  and  alfo  by  a  charter  of 
Charles  the  firft,  and  confifted  of  a  mayor,  twelve  alder* 
men,  and  an  indefinite  nunlber  of  burgefl^s  \  and  that  the 
mode  of  eleSing  the  mayor,  as  prefcribed  by  the  chartcri 
was  as  follows:  that, the  mayor,  alderman,  and  bvirgefieSi 
or  the  greater  part  of  them^  fbould,  from  time  to  tioie^  have 
a  power  of  affembling  themfelvcs,  or  tb€  greater  part  ^ 
themy  at  ■"  '  ■■  ■■  and  fliould  there  continue  till  they,  or 
the  greater  part  of  them  then  there  afiembled^  fhould  chooCb 
one  of  the  aldermen  to  be  mayor, . 

The  eleftion  of  the  defendant  was  by  a  majority  of  thd 
mayor,  aldermen,  and  burgefles  aiTembled ;. but  the  mayor, 
aldermen,  and  burgeiTes  fo  afiembledi  did  not  cooftitute  ^ 
majority  of  the  whole  corporationt 

The  queftion  was,  whether,  on  the  true  conftru&ion 
of  the  words  of  the  charter,  a  majority  of  the  mayor,^  al<r 
dermen,  and  burgeiTes  only,  who  were  aflemMed^  or  whe- 
ther the  majority  of  the  major  part  of  the  whole  corpgrata 
body  ought  to  concur  in  the  election  of  a  mayor  ? 

Those  who  (hewed  caufe  in  favour  of  the  defendant 
ftatedi  that  there  bad  been  but  five  inft^nces  in  the  fpace 

of 
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of  ottc  hundred  and  feventy  years,  where  a  majority  of  the 
whole  body  were  aflembled  at  the  eleAion  of  a  mayor^  and 
obferved,  that  if  the  objedlion  now  made  fliould  prevail, 
the  confequejice  muft  be  that  the  corporation  muft  be  dif- 
folved;  that  this  was  the  firft  time  fuch  an  objedlion  had 
ever  been  made  in  the  cafe  of  an  indefinite  number  of  elec. 
tors,  and  if  good,  might  aiFedt  moft  of  the  corporations  in 
the  kingdom.    The  diftin£lion  was,  that  where  the  elec- 
tion was  by  the  commonalty  at  large,  thoie  who  were  af- 
fembled  had  a  right  to  ele£t,  though  they  did  not  conftitute 
a  majority  of  the  whole  body ;  and  that  thofe  who  wfere 
abfent,  were  virtually  reprefented  by  thofe  who  were  pre- 
ient :  but  that,  where  the  number  of  ele£lors  was  definite^  as 
in  the  cafe  of  Grimes,  there  the  majority  of  the  whole 
body  muft  firft  meet,  and  then  the  major  part  of  thofe  fo 
aflembled  might  eledt. 

On  the  other  fide  it  was  admitted,  that  where  a  power 
was  given  to  any  defcription  of  perfons,  as  mayor,  alder- 
men, and  burgefres,-^^«^r^/^  to  do  an  aft,  there  it  was 
competent  to  the  major  part  of  thofe  who  were  prefent  to 
do  fuch  aft  \  but  it  was  contended,  that  that  was  not  the 
cafe  here,  and  that  the  charter  clearly  meant,  there  fhould 
be  no  eleftion  of  a  mayor  but  by  a  majority  of  the  major 
part  of  the  conftituent  members,  fpecified  and  impowered 
by  the  charter  to  aft.  The  words  were,  "  that  the  mayor, 
aldermen,  and  burgeffes,  or  the  greater  part  ofthem^  ibouid, 
from  time  to  time,  have  power,  on  fuch  a  day,  to  afTemble 
themfelvesj  or  the  greater  part  of  themJ^  Who  were  to 
aifemble  tbemfelves  by  this  direftion  ?  At  leaft  the  greater 
part  of  the  whole  body.  And  the  fubfequent  direftion 
was,  that  they  fhould  there  continue,  till  they,  or  the 
greater  part  of  them  then  there  aiTembled,  fhould  choofe 

D  d  4  one 
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one  of  the  aldermen  to  be  mayor:  there  muft  therefore  be 
a  majority  of  the  conftituentbody  affembled. 

Lord  Mansfield  faid,  that  on  the  words  of  the  charter 
alone  he  had  no  doubt ;  in  this  corporation  there  were  an 
indefinite  number  of  burgefles ;  and  it  was  a  corporation  in 
which  honorary  burgefles  might  be  made.  It  was  in  the 
nature  of  all  corporations  to  do  corporate  aSs ;  and  where 
the  power  of  doing  them  was  not  fpecially  delegated  to  a 
particular  number,  the  general  mode  was  for  the  members 
to  meet  on  the  charter  days,  and  the  major  part  of  thofe 
who  are  prefent  to  do  the^fl.    But  where  there  was 

A  SELECT  BODY,  IT  WAS  A  DIFFERENT  THING,  FOR 
THERE  IT  WAS  A  SPECIAL  APPOINTMENT.  AlL  THE 
REASONING,    THEREFORE,    WAS  DIFFERENT. 

"  But  fuppofe,"  continued  his  lordfhip,  "the  words  of 
the  charter  are  doubtful,  the  ufage  in  this  cafe  is  of  great 
force  J  not  that  ufage  can  overturn  the  clear  words  of  a 
charter :  but  if  they  are  doubtful,  the  ufage  under  the  charr 
ter  will  tend  to  explain  the  meaning  of  them ;  efpecially  in 
a  cafe  like  this,  where,  before  the  charter,  the  corporation 
confifted  of  an  indefinite  number  of  burgefles  by  prefcrip- 
tion,  and  where  the  charter  itfelf  added  no  new  members, 
but  only  incorporated  the  old  ones.  Since  the  charter, 
Namely,  for  thefe  laft  one  hundred  and  kwQnty  years,  the 
major  part  of  thofe  only  who  were  aflembled,  have  con- 
curred in  eleding  the  mayor;  and  there  are  but  five  in- 
ftances  during  that  period,  in  which  the  members  fo  af- 
fembled have  conftituted  a  majority  of  the  whole  body. 
My  only  doubt  at  prefent  is,  whether  it  ought  not  to  be 
put  upon  the  record,  if  the  parties  are  defirous  to  try  the 
quefl:ion,  and  to  be  at  the  expence ;  and  therefore  I  think 
the  rule  ought  to  be  made  abfolute  in  one  cafe,  and  enlarged 
as  to  the  reft.'* 

Mr. 


OF    CORPORATIONS.  40Q 

Mr.  Juftice  Afton  faid,  that  "  in  the  cafe  of  an  indefinite 
number  of  burgeffes,  as  there  were  in  this  corporation,  he 
could  not  conceive  that  the  charter  meant  jhat^a  majority 
of  that  indefinite  number  {hould  be  prefent"  {a). 

The  cafe  of  the  King  and  Monday  came  before  the  court 
on  a  fpecial  verdi£^,  found  in  an  information  in  the  nature  of 
quo  warrai;ito,  which  had  been  filed  againft  the  defendant  \  to 
ihew  by  what  authority  he  exercifed  the  office  of  alderman  of 
this  fame  borough  of  Portfmouth.  The  fpecial  verdift  fet 
forth  the  direftions  of  the  charter  for  the  ele<5lionof  aM  ayor, 
in  the  fame  terms  in  which  they  had  been  ftated  in  the  preced- 
ing cafe,  except  that  the  words  ''  for  the  time  being,"  were 
inlerted  before  the  words  "or  the  greater  part  of  them"  thus, 
**  the  mayor,  aldermen,  and  burgefifesyir  the  time  beings  or 
greater  part  of  them,"  fhall  alTemble,  &c.  The  direftions 
for  the  eledion  of  the  aldermen  were  in  thefe  words  5  "  if  at 
any  time  it  fhall  fo  happen,  that  any  one  or  more  of  the  alder- 
men of  the  faid  borough,  j^r  the  time  beings  fhall  die  or  be  re- 
moved, then,  and  fo  often,  it  fhall  be  lawfulfor  the  mayor  and 
the  reft  of  the  dldcrmeny  for  the  time  beings  or  the  greater  part 
of  them,  to  elect  or  prefer  one  or  more  others  of  the  bur- 
gefles  to  be  an  alderman  or  aldermen.— Before  we  go  further, 
it  muft  be  obferved,  that  the  prefent  cafe  differs  from  that 
of  Varlo,  in  this,  that  here  the  number  of  the  body  intitled 
to  eleft,  is  deifinite,  and  that  there  it  was  i/idefinite. 

The  fpecial  verdift  went  onjto  ftate,  that  from  the  time 
of  the  granting  and  acceptance  of  the  charter,  whenever  it 
had  happened  that  any  of  the  aldermen  had  died  or  been 
removed,  the  mayor  and  all  the  other  aldermen  (^),  or  the 
major  part  of  them,  had  afTembled,  &c.  it  then  flated, 
that  on  the  3d  of  May,  1775,  there  was  only  a  mayor 

(a)  Rex  V.  Varlo,  mayor  of  Portfmouth,  Cowp.  248. 
(*)  Without  the  wordft  «  for  the  time  being." 

and 
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and  five  aldermen ;  the  fcven  remaining  offices  being  vacant 
l>y  death }  that  on  that  day  the  mayor,  and  four  of  the  five 
fubfifting  aldermen,  aflcmbled  for  the  purpofe  of  eleding 
feven  burgefles  to  fill  up  the  vacancies. — In  the  argument 
of  this  cafe  at  the  bar,  it  was  not  denied  that  a  majority  of 
die  exi/iing  body  of  mayor  and  aldermen  might  conftitute 
die  ele£boral  aflembly ;  but  on  the  one«fide  it  was  contended^ 
diat  a  majority  of  the  whok  exifting  body  mult  concur  in 
die  election ;  on  the  other,  that  the  concurrence  of  the 
majority  of  thofe  who  were  aflembled  was  fufficient :  it  was 
not  even  made  a  queftion,  whether  the  number  afiembled 
muft  amount  to  a  majority  of  the  body  when  full:  had 
that  been  the  cafe,  dien  the  court  muft  have  decided  on  the 
operation  of  the  words  ^^  for  the  time  being,"  and  what 
dieir  decifion  would  have  been  it  is  not  eafy  to  fay.    It 
was  here  that  Lord  Mansfield  put  the  queftion  before  ftated, 
after  the.  cafe  of  the  borough  of  Carmarthen  (n),  to  which 
Afton,  after  having  anfwered  in  the  terms  there  alfo  ftated, 
added,  ^^hMt here  the  words  feem  to  confine  it  to  a  n^jority 
of  the  members  ^or  the  time  being  J** 

Lord  Mansfield  then,  fo  far  as  the  prefent  fiibjedis 
concerned,  exprefled  himfelf  to  this  eftefb ;  ^  that  one 
queftion  was,  whether  jtbe  ailembly  was  duly  conftituted, 
according  to  the  diredions  of  die  charter,  for  the  purpofe 
of  an  eledion :  as  to  that,  it  had  been  argued  on  both  fides, 
that  a  majority  (rf  the  mayor  and  aldermeny#r  the  time  beings 
were  fufKcient  to  conftitute  the  afiembly ;  though  they  did 
not  amount  to  a  majority  of  the  Whole  corporate  body. 
"  Therefore,"  faid  his  lordfliip,  "  I  will  not  ftart  a  point 
not  agitated  at  the  bar,  when  the  confequenccs  might  tend 
to  a  difiblution  of  the  corporation.  I  will  take  it  for 
granted,  that  a  majority  of  the  mayor  and  aldermen^ir  the 

(«}  Vid.  ante,  p.  404* 

time 
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titxit  beings  was  Aiffident  to  conftitute  the  corporate  af« 
fembly:  and  the  fad  found  by  the  fpecial  verdid  is,  that  a 
majority  of  thc^e  in  being  did  meet*  When  the  ailembly 
are  duly  met,  I  take  it  to  be  clear  law,  that  the  corporate 
Z&.  may  be  done  by  the  majority  of  thoie  who  have  once 
regularly  conftituted  the  meeting/*— What  follows  does 
not  relate  to  the  prefent  fubje6t  (^ ). 

The  operation  of  thefe  words,  "  for  the  time  being,"  in 
the  cafe  of  a  body  confifting  of  a  difiniu  number,  has  been 
lately  very  fully  difcufied  m  the  cafe  of  the  King  and  Bell* 
ringer,  of  which  the  circumftances  were  thefe  {b) :  a  charter 
of  the  5th  of  Elizabeth  incorporated  the  borough  of  Bod- 
min by  its  ancient  name,  and  ordained  that  there  (hould 
be  twelve  capital  burgeiTes  and  counfellors  of  the  borough, 
and  twenty-four  other  capital  burgeiles  of  the  mimber  of 
twinty^fmr^  which  twenty-four,  together  with  the  twelve, 
ihould  be  the  common  ceuncil  for  the  government  of  the 
borough,  and  for  aflifting  the  mayor  for  the  time  beings 
another  charter  of  the  36th  o£  Elizabeth,  granted  that  the 
mayor  and  thirty-fix  capital  burgeiTss,  being  the  common 
.council  of  the  borough,  together  with  the  common  clerk 
for  the  timi  biing^  or  the  major  part  of  them—— fhouU 
yearly,. on  the  24th  of  September,  choofe  one  honeft  man 
of  the  number  of  the  twelve  capital  burgeifes,  at  that  time 
in  the  borough  inhabitant,  who  (hould  be  mayor  for  a  year 

foUowing ^  and  that  the  mayor  and  common  clerk 

far  the  time  beings  aiul  the  common  council  fir  the  tims 
heing^  or  the  major  part  of  them,  fliould  eka  all  the  offi- 
cers and  miniQers  of  die  borough^ and  to.  cafe  of  the 

death  or  amotion  of  the  roayor^ir  /*/  time  beimgy  wi^na 

{d)  Rexv.  Monday,  Cowp.  530,  538^ 

(*)*The  importance  of  this  cafe  will  be  a  fufficient  apology  to  the 
ir^derfbr^ving  it,  with  the  ajrguments  on  both  fides,  at  fome  length. 

the 
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the  year,  that  it  might  be  lawful  for  the  feid  common  clerk, 
and  thirty-fix  capital  burgefles,  being  the  common  coun- 
cil of  the  feid  borough,  or  the  major  part  of  them  for  the 
time  beings  to  elefl:  one  of  the  aforefaid  twelve  capital  bur- 
gefles to  be  mayor. — ^It  then  gave  power  to  the  mayor  and 
common  counciiy^r  the  time  beings  or  the  majprpart  ofthem^ 
to  commit  or  fine  fuch  as  refufed  to  ferve  the  offices.  And 
if  it  {hould  happen  that  any  of  the  aforefaid  capital  bur- 
gefles/^r  the  time  beings  or  any  otheif  oBicct  for  the  time 
beingy  or  any  burgefs  of  that  borough,  in  their  fundions, 
fliould  mifbehave,  or  commit  any  crime  for  which  he 
fhould  be  thought  worthy,  by  the  fentencfe  of  the  mayor 
and  thirty-fix  capital  burgefles,  or  the  major  part  of  them 
for  the  time  beings  from  his  ofiice  to  be  removed,  then  and 
fo  often  it  ftiould  be  lawful  for  the  aforefaid  mayor  and 
thirty-fix  capital  burgeffes-,  or  the  major  part  of  them^  fuch 
perfon  to  remove.  On  the  25th  of  June,  1790,  there 
were  only  fix  capital  burgefles  and  counfeUors,  and  only 
twelve  capital  burgeflTes  of  the  number  of  twenty-four 
then  living  and  furviving ;  on  the  fame  day  the  defendant 
was  elefted  one  of  the  twenty-four>  by  a  majority  of  the 
then  capital  burgefles  and  counfellors,  and  of  the  then  capi- 
^  tal  burgefles  of  the  number  of  twenty-four. — An  informa- 
tion, in  the  nature  of  quo  warranto,  having  been  filed 
againft  the  defendant,  he  fet  forth  thefe  circumftances  in 
his  plea ;  the  plaintiff  replied,  and  the  defendant  demurred 
to  the  replication :  but  as  the  judgment  of  the  court  did 
not  proceed  on  the  replication,  it  is  unneceflTary  to  ftate  it 
here.— The  argument  in  favour  of  the  plea  was  to  this 
efFeft :  that  the  words  on  which  the  queftion  more  imme- 
diately depended  were  thefe,  "that  the  mayor  and  the 
common  clerk/(?r  the  time  being,  and  the  common  council 
for  the  time  being,  or  the  major  part  of  them,  fliould  elefl:  all 

the 
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the  officers  arid  miniftersj"  that  the  words  "for  the  time 
being,"  neceflarily  referred  to  t(ie  body  as  it  exifted  at  the 
time  i  and  therefore  the  major  part  of  them  muft  mean  the 
major  part  of  the  exifting  members :  this,  it  was  faid,  was 
the  plain  grammatical '  conftru£):ion  of  the  words  -,  and  to 
confirm  it,  as  applied  to  the  prefent  cafe,  it  was  only  ne- 
cefTary  to  advert  to  that  part  of  the  charter  which  provides 
for  the  election  of  another  mayor,  on  the  death  or  removal 
of  one  within  the  year;  there  the  eledion  was  ordained  to 
be  made  by  the  common  clerk  and  thirty-fix  capital  bur- 
geileS)  or  the  major  part  for  the  time  teing;   no  words 
could  more  ftrongly  than  thefe  exprefs  a  reference  to  the 
exifting  body:  and  that  the  majority  to  which  the  charter 
referred,  muft  be  taken  to  mean  th£  major  part  for  the  time 
heingy  though  not  fo  dire£Uy  expreifed,  was  further  evident 
from  the  claufe  relative  to  the  removal  of  the  officers  and 
minifters  for  mifbehaviour,  which  was,  "  if  thought  wor- 
thy by  the  fentence  of  the  mayor  and  thirty-fix  capital 
burgefles,  or  the  major  part  of  them  for  the  time  being^  to 
be  removed ;  and  yet  it  was  exprefted,  that  the  a£lual  re- 
moval, in  confequence  of  this  fentence,  fhould  be  by  the 
mayor  and  thirty-fix  capital  burgefles,  or  the  major  part  of 
them.    If,  then,  "  the  major  part  of  them"  referred,    in 
this  charter,  to  the  originaly  and  not  to  the  exifting  number, 
this  grofs  abfurdity  would  follow,  that  a  lefs  number  might 
judge  of  the  propriety  of  the  amoval  than  was  necefliary  to' 
do  the  minifterial  act  of  amoving :  and  thofe  words  were 
riot  fo  ftrong  as  the  claufe  in  queftion,  where  the  words 
'^  for  the  time  being,' Mm  mediately  preceded  "  or  the  ma- 
jor part  of  them."    In  order,  therefore,  to  make  fenfe  of 
it,  the  conftru<9:ion  contended  for  by  the  defendant  ou^ht 
to  prevail :  and  as  it  could  not  be  contended  that  words 
could  be  any  longer  confidered  as  doubtful,  whatever  they 

might 
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might  originally  have  been  thought  to  be,  after  a  pfecife 
legal  meaning  had  been  affixed  to  them  by  a  court  of  law, 
it  coold  no  longer  be  argued  that  thefe  words  were  doubt-« 
fttl,  having  been  already  interpreted  by  the  courts  in  the 
cafe  of  Grimes, Supported  by  other  authorities.  After  ftating 
the  circumftances  of  that  cafe,  as  they  have  been  given 
above,  die  counfel  remarked,  that  the  court  held  the  rea-« 
ibnable  conftru£tion  of  the  charter  to  be,  "that  the  mayor, 
and  a  major  part  of  the  Jubjijiing  burgejies,  fttould  meet,  to 
form  the  eledive  afiembly  -y*  but  in  that  cafe,  fix  would 
have  been  the  major  part  of  i^q  jubjijiing  body,  whereas 
jiimi  were  necefiary  to  make  a  majority  of  the  whole  num- 
ber {a)*    Here  Mr.  Juftice  Bulled  remarked],  that  Afton 
bad  faid,  in  thiat  cafe,  that  though  a  majority  of  ihtjub* 
fifting  body  was  fuf&cient  to  form  the  eIedion'i«4iea  met^ 
yet  there  ftill  muft  remain  a  fufiki^t  number  of  that  fub« 
fifting  body  to  form  a  majority  of  die  whole  body  when  the 
corporation  was  full, — To  this  it  was  anfweredy  that  what- 
ever opinion  Afton  might  have  thrown  out  in  that  cafe,  it 
did  not  appear  that  the  reft  of  the  court  adopted  it;  and 
that  in  two  fubfequent  cafes^  he  feemed  to  have  himfeif 
adopted  a  different  opinion :  in  the  cafe  of  Varlo^  he  had 
declared  his  opinion,  that  an  eledli^n  by  the  major  part  of  thofe 
aJj^mbUdyns  good,  though  it  might  not  form  a  majority 
even  of  the/»^^/;i^  body;  and  in  his  anfwa  to  die  queftion 
of  Lord  Mansfield,  in  the  cafe  of  Monday,  which  was  that 
of  a  definiti  body,  he  diftinguiftied  it  from  the  cafes  which 
be  cited,  by  obferving  that  the  words  \n  the  cafe  thm  before 
the  court,  "  feemed  to  confine  it  to  a  majority  of  the 
members yir  the  time  being,** 

hi  anfwer  to  this  reafontng,  it  was  contended  on  behalf 
of  the  plaintiiF,  that  the  conftru£tion  of  the  charter  would 

{a)  It  does  not  appear  by  the  rq>ort  of  the  cafe  of  Grimes^  whai 
was  the  original  full  number. 
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be  uniform,  confifteflt,  and  fenfible,  by  referring  the  words 
"  for  the  time  being,"  on  which  the  main  ftrefs  was  laid> 
to  the  different  individuals  of  whom  the  corporation  might 
be  compofed  at  any  time  fubfequent  to  the  granting  of  the 
charter :  in  many  parts  of  i^,  thofe  words  could  have  no 
other  figniiication  i  as  where  applied  to  the  mayor,  or 
common  clerk ;  where  they  could  only  mean  the  mayor  or 
common  clerk)  whoever  he  might  happen  to  be  at  fuch  a 
time.  If  this  were  fo  with  refped  to  thofe  officers,  the 
fame  words  ought  to  have  the  fame  conftrudllon,  when  ap^ 
plied  to  the  other  members  of  the  corporation,  namely, 
the  body  compofed  of  twelve,  and  that  of  twenty-four. 
Thefe  were  exprefsly  directed  to  form  the  common  council 
of  thirty-fix.  Each  of  the  perfons  there  named,  was  firil 
to  take  upon  him  one  of  thefe  offices ;  and  when  the  char- 
ter  direfled  bow  they  fhould  be  made  in  after  times,  it  na- 
turally, though  perhaps  fuperfluoufly,defcribed  thofe  bodies 
with  the  addition  of  the  words  "  for  the  time  being ;" 
meaning  no  more  than  in  the  other  cafes,  that  thofe  who 
for  the  time  being  filled  thofe  thirty-fix  offices,  .which 
formed  the  common  council,  fhould  ckd:.  In  feveral 
parts  of  the  charter,  as  in  that  which  related  to  the  eledion 
of  the  mayor,  where  the  words  "  for  the  time  being,  or  the 
major  part  of  them"  occurred,  it  was  with  exprefs  reference 
to  the  common  council,  as  confifling  of  thirty-fix.  And 
the  major  part,  for  the  time  being,  of  thirty-fix,  could 
have  but  one  interpretation.^n  the  cafe  of  Grimes,  this 
point  was  never  agitated;  it  was  enough  to  fay,  that  at  all 
events,  the  election,  in  that  cafe,  had  not  been  made  even 
by  a  majority  of  the  fubftfting  body ;  and  the  e^preffions 
there  ufed.had  a  reference  to  that  fa6l :  in  the  cafe  of  Varlo> 
the  court  exprefely  took  the  diflindlion  between  corporate 
bodies  conllfting  of  a  definite  and  an  indefinite  number : 

what 
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what  was  there  faid  in  the  argument  by  the  counfel  relative 
to  the  cafe  of  Grimes,  which  was  then  recent,  and  in  the 
recollection  of  the  court  and  bar,  was  confirmatory  of  Mr.  J. 
Sutler's  note  of  it.    Arguing  upon  the  diftinftion  above- 
mentioned,  he  faid,  ^^but  if  the  nun^er  of  electors  be  de^ 
finite^  as  in  Grimes's  cafe,  there  the  majority  of  the  whole 
body  muft  firft  meet,  and  then  the  major  part  of  thofe  io 
aflembled  may  ele£l."    This  ftatemcnt  was  not  denied  by 
the  court,  and  was  therefore  conclufive.    As  to  what  was 
fuppofed  to  have  been  iaid  by  Afton,  J.  with  refpeA  to  the 
words  **  for  the  time  being,"  diuinguifhing  the  cafe  then 
before  the  court  from  the  Carmarthen  cafes,  to  whiph  he 
referred,  there  muft  be  fome  miftake  in  that  point,  becaufe, 
by  the  paper  book  in  thofe  cafes,  it  appeared  that  the  bye 
law  relating  to  the  ele£tion,  directed  that  it  ihould  be  by 
the  mayor  and  common  council  for  the  time  beings  or  the 
major  part  of  them :  but,  at  all  events,  what  he  was  reported 
to  have  faid,  was  no  more  than  a  loofe  fuggeftion,  without 
expreffing  any  opinion  on  the  fubje£t. 
'   The  court  having  taken  time  to  confider  this  cafe.  Lord 
Kenyon  afterwards  delivered  their  opinion  to  this  eiFeft. 
On  the  fair  conftruftion  of  the  charter  we  have  no  doubt. 
The  Queen,  when  flie  thought  fit  to  grant  this  charter, 
granted  it  to  a  body  conlifting  in  the  whole  of  thirty-feven, 
a  mayor,  twelve  capital  burgefles  and  counfellors  of  the 
borough,  and  twenty-four  other  capital  burgefles,  fome- 
what  fubordinate,  for  the  government  of  the  borough. — 
The  defendant's  argument  fuppofes,  that  any  number  of 
the  corporators,  however  reduced  that  number  may  be, 
are  competent  to  do  the  feveral  aSs  for  which  the  corpo- 
ration was  created ;  and  that  all  afts  done  by  a  majority  of 
the  corporators,    though  reduced,   are  valid.      Without 
viewing  this  charter  with  the  eye  of  a  lawyer,  it  cannot 
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be  fuppofed  that  the  Queen  ever  intended  that  any  fmall 
number  of  the  corporation,  however  minute,  would  be 
fufficient  for  the  purpofes  for  which  the  charter  was  granted ; 
and  that  the  furvivors,  by  refufing  to  fill  up  the  vacancies 
as  they  happened,  might  monopolize  the  whole  govern- 
ment of  the  borough  to  themfelves,  A  queftion  lately 
arofe  in  another  corporation  in  this  very  county,  where 
the  number  of  corporators  was  reduced  to  two  or  three, 
who  claimed  the  exclufive  privilege  of  electing  members 
of  parliament  for  the  borough.  When  the  cafe  came  be- 
fore us,  we  were  ftaggered  with  the  propofition,  that  thofe 
were  ftill  legal  corporators :  and,  after  argument,  we  de- 
cided that  they  had  no  title,  and  gave  judgment  of  oufter 
againft  one  of  them  :  even  without  the  affiftance  of  any 
authority  on  this  point,  I  could  never  have  thought  that 
the  whole  government  of  the  borough  could  devolve  on  fo 
minute  a  number  as  two  or  three  ;  and  yet,  if  the  defend- 
ant's argument  were  to  prevail  in  this  cafe,  the  confequence 
that  it  might  fo  devolve  would  neceflarily  follow.  But  the 
cafes  which  were  cited  in  the  argument  are  all  one  way^  that 
there  mujl  he  a  major  fart  of  the  whole  number  conflituted  by 
the  charter^  in  order  to  make  the  eleSfions,  and  to  do  the  feve^ 
ral  a£is  under  it.  His  lordihip,  after  ilating  the  words  of 
Lord  Mansfield,  in  the  cafe  of  the  King  and  Varlo,  con- 
tinued to  exprefs  himfelf  thus  :  ^^  it  appears  to  me,  there- 
fore, that  it  was  his  opinion,  and  that  of  the  court,  thair 
where  there  is  a  definite  body,  there  muft  exift  at  the  time 
when  the  ad);  is  done  a  major  part  of  that  definite  body ;  it 
is  not  neceflary,  indeed,  that  they  (hould  all  concur  in  the 
eledkion  or  other  aft  done  j  but  they  muft  be  prefent ;  and 
thg  eleftion  of  fuch  meeting  is,  in  point  of  law^  an  ejec- 
tion by  the  whole."*-He  then  flated  the  queftion  put  by 
Lord  Mansfield  iii  the  cafe  of  the  King  and  Monday,  and 
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the  anfwer  given  to  it  by  Mr.  Juftice  Afton ;  and  then  con-^ 
tinued  thus :  **  the  fame  doArine  was  again  entertained  by 
this  court  in  the  cafe  of  the  King  and  Grimes;  and  we 
do  not  find  a  fingle  decifion  in  oppofition  to  all  the  cafes, 
confidering  that  this  eledlion  fhould  have  been  made  by  a 
fcletSl  definite  body.  Therefore,  on  the  words  of  the  char- 
ter of  Elizabeth,  on  the  intention  of  the  Queen  in  granting 
it,  as  it  is  to  be  collected  from  thence,  and  on  thefe  autho- 
rities, we  are  all  of  opinion,  that  the  defendant's  was  not 
a  legal  eleftion,  becaufe,  at  the  time  when  it  took  place 
there  was  not  a  major  part  of  the  feledl  body  then  in  ex- 
iilence"  {a). 

It  is  remarkable,  that  though  the  iudgment  of  the 
court  is  profefled  to  be  given  on  the  conftrudlion  of  the 
charter,  as  well  as  on  the  authority  of  tlie  preceding  cafeSy 
yet  no  mention  is  made  of  the  particular  terms  of  the  char- 
ter, nor  any  particular  obfervation  made  on  their  operation : 
reafons  of  convenience  and  policy,  indeed,  feem  to  have 
had  greater  weight  thaji  any  confideration  of  the  charter  > 
and,  accordingly,  it  is  laid  down  as  a  general  propofition 
of  law,  independently  of  any  provifions  in  a  charter,  "that 
where  there  is  a  definitehodyy  there  muff  exift,  at  the  time 
when  the  adi:  is  done,  a  major  part  of  that  definite  body  j  that 
though,  indeed,  it  be  not  necefl'ary  that  they  fhould  all 
c&ncur^  yet  they  muft  he  prefect.''  And  this  is  laid  down 
as  the  conclufion  from  what  is  recited  from  Lord  Mans- 
field's opinion  in  the  cafe  of  the  King  and  Varlo;  a  con- 
clufion which,  in  my  apprehenfion,  is  not  juftified  by  the 
premifes. — In  the  cafe  of  Varlo,  the  number  was  indefinite, 
and  Lord  M^psfield,  after  giving  his  opinion  on  that  cafe, 
only  diftlnguiilies  it  from  the  cafe  of  a  feledl  body,  by  fay- 
iiigj  ''  that  then  it  is  a  different  thing,  for  there  it  is  a  ipc- 

(^0  Rex  V.  EcUringer.    4  Terra  Rep.  810. 
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cial  appointment  j"  and  he  adds,  "  all  the  reafdning  there- 
fore is  different.'*    Which  means,  as  I  take  the  words,  no- 
thing more  than  this,  that  the  cafe  of  a  feleft  body,  de- 
pends on  the  conftruftion  of  the  particular  charter  by 
which  it  is  conftituted,  and  that  therefore,  the  reafoning  on 
the  cafe  of  an  indefinite  body  does  not  apply  to  it. — The 
propofition,  as  it  flands  here,  extends  to  the  cafe  of  a  feledt 
body  where  there  is  no  claufe  of  "  the  major  part."— The 
queftion  of  Lord  Mansfield,  in  the  cafe  of  the  King  and 
Monday,"  is  confined  to  the  cafe  where  there  is  fuch  a 
claufe,  and  it  was  in  the  cafes  which  furnifhed  the  anfwer 
of  Mr.  Juftice  Afton. — From  a  review  of  all  the  xrafes  of 
a  definite  body,  a  diftin£lion  feems  to  have  been  acknow- 
ledged between  the  cafe  where  the  power  ©fading  is  given 
to  the  definite  body  in  general  terms,  without  the  addition 
of  the  claufe  of  "  the  major  part,"  and  where  that  claufe  is 
added :  the  queftion  of  Lord  Mansfield  implies  this  di(^ 
tindlion ;  and  his  doubt  of  the  power  of  a  number  lefs  than 
the  majority  of  the  whole  original  body,  is  exprefsly  con- 
lined  to  the  cafe  where  that  claufe  is  inferted. — Till  this 
cafe  of  the  King  and  Bellringer,  the  great  doubt  has  been 
on  the  operation  of  the  words  "  for  the  time  being." — In 
the  cafe  of  the  King  and  Grimes  thefe  words  were  inferted ; 
but  as  the'eleftion  of  Leigh  was  not  made  in  an  afTembly 
compofed  of  a  majority  even  of  the  exijiing  body,  it  was 
unnecefTary'to  decide  this  queftion,  becaufe,  by  the  cxprefs 
words  of  the  charter,  a  majority  of  eleven  of  the  ixijling 
body,  at  leaft,  was  abfolutely  required  to  form  an  eleftoral 
affembly — ^'  The  mayor  and  eleven  of  the  capital  bur- 
gefTes  for  the  time  beings  or  the  major  part  of  them. "    What- 
ever was  the  number  of  the  capital  burgefTes  originally,  or 
whatever  might  at  any  time  *be  the  exifting  number, 
£L£V£N  of  thefe  might  meet  and  do  corporate  a£t$  s  but 
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whether  the  major  part  of  eleven,  or  only  the  major  part 
of  the  exyling  number,  being  greater  than  eleven,  could 
meet  and  adl,  depends  on  the  reference  of  the  words  '*thc 
greater  part  of  them,"  to  the  words  "eleven  of  the  capi- 
tal burgeffes  for  the  time  being,"  or  to  "  the  capital  bur- 
geffes  for  the  time  being." — If  they  refer  to  the  firft,  then 
fix  with  the  mayor  might  in  all  cafes  have  adled ;  if  to  the 
fecond,  then  fix  could  act,  only  in  the  cafe  where  the  ex- 
l/iing  number  was  reduced  to  eleven ;  but  in  no  cafe  do  I 
conceive,  that  a  majority  of  the  compleat  original  number 
was  neceflary.  It  is,  however,  to  be  obferved  here,  that 
this  cafe  of  Grimes  differs  from  moft  others ;  in  general, 
the  power  is  given  to  the  whole  feledl  body,  or  to  the  "  ma- 
jor part  of  them,"  or  to  the  "  major  part  of  them  for  the 
time  being :''  but  here  it  is  given  to  "  a  part  of  the  whole 
for  the  time  being,  or  the  major  part  of  them:"  fo  that, 
whatever  might  be  decided  to  be  the  operation  of  the  words 
"  the  major  part  of  them"  fimply,  or  with  the  addition  of 
the  words  "for  the  time  being,"  in  a  cafe  fo  circumftanced^ 
it  could  have  no  influence  on  the  generality  of  other  cafes; 
unlefs  the  judgment  were  given  ob  general  principles,  and 
not  as  merely  applicable  to  this  particular  cafe. 

The  number  of  the  corporate  body,  in  the  cafe  of  the 
King  and  Varlo,  being  indefinite,  no  diftin£tion  between 
the  major  part  of  the  whole  body,  and  the  major  part  of  the 
extfting  body  could  have  place,  and  therefore  a  claiife  of 
*'the  major  part,"  or  of  "the  major  part,  for  the  time 
being,"  could  have  no  operation. 

The  oafe  of  the  King  and  Monday  would  have  been  an 
authority,  with  refpeft  to  the  operation  of /the  words  ^'for 
the  time  being,"  had  it  been  made  a  queftion  at  the  bar : 
but  as  it  was  not,  we  are  Iqtft  to  conjecture  what  might  have 
been  the  opinion  of  the  court,  from  the  expreffions  inci-  , 
dentally  thrown  out/ — The  inclination  of  Lord  Mansfield'* 
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opinion  feems  to  have  been,  that  they  had  no  efFe(^^  but 
Afton,  J.  certainly  thought  that  they  juftified  a  decilion  in, 
the  cafe  before  the  court,  different  from  thofe  qf  Reefe 
and  Newfliam,  which  he  cited ;  for  though  thefe  words 
did  really  occur  in  thofe  cafes,  it  is  evident  he  did  not /up- 
pofe  they  did,  at  the  time  he  cited  them.    If,  however,  the 
queftion  on  thefe  words  was,  in  faft,  agitated  and  decided 
in  thofe  cafes,  the  latter  are  an  authority  that  the  operation 
of  the  former  is  nothing,  and  therefore,  on  the  ground  of 
precedent,  juftify  the  decifion  in  the  cafe  of  the  King  and 
Bellringer.     The  queftion  may  have  been  agitated,  but  it 
was  not  neceffary  to  decide  it,  becaufc  the  danger  of  the 
corporation's  being  diflblved  in  cafe  of  the  death  of  one  of 
the  common  council  men,  was  a  fufHcient  reafon  for  the 
court's  granting  the  mandamus,  without  pofitively  decid- 
ing that  it  would  be  diflblved.     The  cafe  of  the  King  and 
Bellringer  is  a  direSi  authority,  that  thefe  words  have  not, 
in  ordinary  cafes,  any  operation*;  and^  indeed,  the  correct: 
manner  of  confidering  them,  feems  to  be  that  adopted  by 
the  counfel  for  the  profecutor  in  that  cafe,  "  that  they  are 
a  natural,  though,  perhaps,  a  fuperfluous  defer! ption  of  the 
perfons  who  fhall^  at  any  time,  fill  the  refpeftive  offices  to 
which  they  refer  j"  but  that  they  can  feldom  operate  to 
give  exprefsly  a  power  of  aftion  to  a  lefs  number  than  a  m^- 
jority  of  the  whole. 

The  words  "or  the  major  part  of  them,"  have  been 
uniformly  interpreted  as  impofing  a  rejiraint  on  the  power 
of  ailing  of  the  body  at  large,  which,  without  them,  woul4 
not  have  exifted :  fo  that  they  have  been  confidered  as  im- 
porting the  fame  thing  as  "  not  lefs  than  the  major  p^rt  of 
them;"  which  appears  to  be  dire£Hy  againft  the  plain 
grammatical  conftruilion  of  the  words. 
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At  common  law,  independently  of  any  fpecific  confti- 
tution,  when  the  power  of  adling  is  intrufted  to  any  num- 
ber of  perfons,  whether  definite  or  indefinite,  any  number 
of  the  whole  body,  however  minute,  is  fufficient  to  form 
a  legal  aflfembly,  if  all  be  properly  fummoned  to  attend  ; 
and  it  is  prefumed,  that  thofe  who  do  not  appear  mean  to 
abide  by  the  aSs,  whatever  they  may  be,  of  thofe  who  do : 
but  in  order  to  obviate  the  inconvenience  which  might  en- 
fue  from  refolutioiis  taken  in  a  very  thin  meeting,  it  is  fre- 
quently provided  by  a  particular  regulaticTn,  that  no  meet- 
ing fhall  have  the  power  of  adiing,  at  which  fome  fpecific 
number,  at  the  leaft,  fhall  not  be  prefent.    Thus,  though 
the  houfe  of  commons  be  compofed  of  five  hundred  and 
fifty-eight,  yet  forty  form  a  houfe,  and  any  number  lefs 
than  forty  would  do  fo  too,  were  there  not  a  (landing  order, 
that  no  bufinefs  fhall  be  agitated  unlefs  that  number  be  pre- 
fent.     So,  it  is  apprehended,  any  number  lefs  than  forty 
might  form  a  regular  corporate  meeting  of  the  common 
council  of  the  city  of  London,  tho\jigh  the  whole  of  that 
body  amounts  to  about  two  hundred  and  fifty,  were  there 
not  fome  bye  law  or  particular  regulation  requiring  the 
prefence  of  forty  at  the  leafl:. 

That,  where  a  charter  gives  the  power  of  doing  cor- 
porate a£ts  to  a  particular  body,  and  makes  no  mention  of 
the  major  part,  any  number,  however  minute,  when  all 
are  regularly  fummoned,  may  form  a  corporate  afiembly, 
is  not  only  implied  from  the  words  of  Lord  Hardwicke, 
in  the  cafe  of  the  chaplain  of  Sandford,  before  mentioned, 
but  feems  to  be  admitted  in  all  the  cafes  where  "  the  major 
part"  is  introduced,  thefe  words  forming  the  great  objec- 
tion to  the  validity  of  a£ls  done  by  a  fmaller  number  than 
a  majority  of  the  whole.    To  confer  a  power  of  a6Hng 

on 
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on  the  whole  body  was,  therefore,  in  efFea,  to  enable  any 
part  of  that  body  to  ad,  if  all  were  regularly  fummoned : 
but  it  might,  though  erroneoufly,  be  apprehended,  that 
unlefs  a  power  of  aaing  were  exprefdy  conferred  on  the 
major  part,  the  whole  muft  neceffarily  affemble ;  it  was, 
therefore,  as  an  indulgence,  and  not  to  impofe  a  reftramt, 
but  to  oW\3X.tz  fuppojed  inconvenience,  that  the  power  ot 
afting  was  conferred  in  the  alternative,  on  the  whole,  or 
the  major  part.  But  if  no  fuch  inconvenience  could  m 
eifea  exift,  the  words  introduced  to  obviate  it  are  nugatory, 
and  ought  of  courfe  to  have  been,  in  aJI  cafes,  rejeafed  as  ' 

fuperfluous.  ^  ,       u 

It  has  been  faid,  "that  it  cannot  be  fuppofed  to  have 
been  intended,  that  any  fmall  number  of  the  corporation, 
however  minute,  would  be  fufficient  for  the  purpofes  for 
which  the  charter   was  granted ;  and  that  the  furvivors, 
byrefufing  to  fill  up  the  vacancies  as  they  happened, 
might  monopolize  the  whole  government  of  the  borough 
to  themfelves"  {a) :   we  may  go  further,   and  fay,    that 
when  the  King  granted  a  charter,   giving  the  power  of 
doing  corporate  aas  to  zfeleS  body,  confifting  of  a  definite 
number  of  perfons,  it  muft  have  been  his  intention  that  the 
number  fhould  always  be  kept  full,  and  that  as  foon  as  a 
member  died,  or  was  removed,  his  place  fhould  be  imme- 
diately fupplied  by  a  new  ekaion:    this  is  implied  in 
th6  very  form  of  almofl:  every  charter ;    for  immediately 
after  the  conftitution  of  the  feka  body,  a  provifion  gene- 
rally follows  in  fuch  terms  as  thefe,  "  and  if  it  (hall  fo  hap- 
pen, that  at  any  time  any  one  or  more  of  the  members 

fhould  die  or  be  removed,  then  andfo  often the  reft 

fliall  affemble  and  choofe  another:"  from  which  it 

is  manifeft,  that  the  firft  corporate  aa,  after  a  vacancy, 

<a)  Pr.  Ld.  Kenyon,  in  the  cafe  of  Rex  v.  BcUringer;  a  ite,  p.  1^7. 

E  e  4  o"S'it 
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ought  to  be  to  fupply  the  place  of  the  late  member :  and 
it  would  have  been  well,  if  ^e  maxim,  ^'  that  a  corpora- 
tion can  do  no  corporate  a£l  in  the  vacancy  of  the  head, 
but  that  of  filling  up  the  vacancy"  {a)y  had  been  applied  to 
the  cafe  of  every  member  of  a  feleft  definite  body,  fo 
that  they  might  always  have  been  under  the  neceffity  of 
keeping  the  number  compleat.  But  as  this  has  not  been 
the  cafe,  it  does  not  appear  quite  corredfc,  to  admit  that 
fuch  a  body  may  a£l,  while  the  exijiing  members  form  a 
bare  majority  of  the  original  number,  and  yet  to  decide 
that  the  power  of  a£lion  is  at  an  end,  the  pigment  that  a 
bare  majority  no  longer  remains ;  ;7i^r^/K  froni  the  incon- 
venience that  arifes  from  the  whole  power  of  the  corpora- 
tion falling  into  the  hands  of  two  or  three  individuals. 
Such  confequences  may  be  an  argument  of  the  pernicious 
tendency  of  fuch  inftitutions,  and  may  be  a  good  reafon 
for  the  interpofition  of  the  legiflature ;  but  cannot  juftify 
a  judicial  departure  from  the  natural  conftruftion  of  the 
provifions  of  a  charter. 

Whatever  weight  thefe  obfervations  might  have  had 
if  the  fubjeift  had  been  new,  we  muft  now,  however,  be 
fatisfied  to  ftate  the  law  as  it  appears  to  be  fettled  by  the  de- 
cided cafes : 
^    ^^^/ ^     First.    That  in  all  cafes,  either  of  a  definite  or  inde- 
^^^      finite  body,  when  a  corporate  affembly  is  once  duly  formed, 
y/^  y^c  ^r^',the  concurrence  of  the  majority  of  thofe  aflembled  is  fuf- 

^^^A^v/v^^cient,  whatever  proportion  that  majority  may  bear  to  the 

c^*  ^^^^-^^^'^^hole  corporate  body. 

^^  ^i^^''    Secondly.     That  where  no  mention  is  made  of  the 
Y"^^^  ^_^    major  part,  cither  in  the  cafe  of  a  definite  or  indefinite 
X  body,  any  number  duly  aflembled,  however  fmall,  is  fuf- 
ficient  to  form  a  corporate  aflembly. 

i^a)  Vid,  ante,  327,  v,  finepa. 

Thirdly, 
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Thirdly.  That  where  mention  is  made  of  the  major 
part,  in  the  cafe  of  a  definite  body,  no  corporate  aflembly 
can  be  compofed  of  lefs  than  a  majority  of  the  number 
when  compleat ;  and  confequently,  that  when  'the  num- 
ber is  reduced  below  that  majority,  the  power  of  aSing  is 
at  an  end. 

Fourthly.  That  in  the  cafe  of  an  indefinite  number, 
the  claufe  of  the  "  major  part"  has  no  operation :  and. 

Lastly.  That  the  words  "for  the  time  being"  have 
no  operation  in  the  cafe  either  of  a  definite  or  indefinite 
body. 

With  refpeft  to  the  head  of  the  corporation,  there  was 
this  difference  between  a  corporation  aggregate  of  one  per- 
fon  capable  and  many  incapable,  and  a  corporation  aggre- 
gate of  many  perfons  capable,  that  in  the  former,  as  in  the 
cafe  of  abbot  and  convent,  there  muft  have  been  the  con- 
currence of  the  major  part,  and  of  the  head  befides,  be- 
caufe  the  abbot  only  ailed  with  the  confent  of  the  major 
part  of  the  reft ;  but  in  the  latter,  as  in  the  cafe  of  mafter 
and  fellows,  or  mayor  and  commonalty,  the  head  is  but  a 
member  of  the  adling  part,  in  the  fame  manner  as  any 
other  individual  \  and  therefore,  without  a  particular  ufage, 
or  the  exprefs  provifion  of  a  charter,  he  has  no  cafting 
vpice  [a). 

By  the  local  ftatutes  of  Clare-Hall,  in  the  univerfity  of 
Cambridge,  it  is  provided,  that  the  perfon  "  in  quem  ma«- 
gifter  et  major  pars  fociorum  convenerit,  pro  focio  habea- 
tur."  Mr.  Jennings  waschofen  by  eight  of  the  fellows,  and 
another  was  chofen  by  fix,  and  the  mafter  of  the  hall.  Dr. 
Blythe,  who  gave  his  vote  with  the  fix.  Dr.  Blythe  re- 
fufed  to  admit  Mr.  Jennings,  on  a  fuppofition  that  his  con- 
(purrence  was  neceflary  to  the  eledlion^  the  matter  coming 

{a)  Per  Holt.    7  Mod.  12.    12  Mod.  232. 

before 
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before  the  Court  of  King's  Bench,  on  the  application  of 
Mr.  Jennings,  that  court  is  reported  to  have  laid,  they 
were  of  opinion  that  the  mafter  had  only  a  negative  vote 
in  this  cafe  {a).  What  is  meant  by  this  it  is  difficult  to  con- 
ceive ;  if  it  be  meant  that  the  mafter  may  refufe  his  con- 
fent  to  the  eleftion  of  the  majority,  the  word  "only"  is 
improperly  introduced;  if  it  be  meant  that  the  mafter  can 
only  give  a  cafting  vote  in  cafe  of  an  equality,  his  vote 
cannot  be  called  a  negative  one ;  if  it  be  meant  that  he  and 
the  fellows  fliall  be  the  elediors,  and  that  the  majority  of 
thefe  electors  fliall  carry  the  eleftion,  then  the  mafter  has 
only  a  fingle  vote^  like  any  of  the  fellows,  but  not  the 
power  of  refufmg  admiffion  to  the  candidate  chofen  by  the 
greater  number,  though  he  himfelf  may  be  in  the  minority  : 
if  this  be  the  meaning  of  the  courts  it  is  very  aukwardly 
cxprefled,  and  feems,  likewife,  inconfiftent  with  the  natural 
import  of  the  claufe :  by  that  the  mafter  is  diftinguiflied 
from  the  "  greater  part  of  the  fellows,"  and  the  feparatc 
aflent  **  of  the  major  part  of  the  fellows"  and  ^  of  the  maf- 
ter" feems  to  be  required ;  fo  that  if  the  mafter  do  not 
confent  to  the  pprfon  chofen  by  the  majority  of  the  fel- 
lows, they  muft  choofe  another  whom  he  fliall  approve. 

By  a  charter  of  incorporation,  the  mayor,  recorder,  and 
in  his  abfence  the  deputy  recorder,  and  capital  burgefles, 
vel  major  pars  eorundem^  v^ere  impowered  to  choofe  capital 
burgefles ;  on  this  claufe  a  queftion  arofe,  whether  afts 
done  by  the  mayor  and  majority  of  the  burgefles,  without 
the  prefence  of  the  recorder  or  his  deputy,  were  good ;  and 
the  court  inclined  to  think  they  were  good,  and  that  the 
word  "eorundem"  referred  not  only  to  the  capital  burgefles, 
but  to  the  mayor,  recorder,  and  capital  burgefles,  as  one 

{d)  Rex  V.  Blythe..  5  Mod.  404.    Mr.  Jennings's  cafe  of  Clare 
Hall,    f  Mod.  421. 

aggregate 
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aggregate  body ;  and  that  if  this  were  not  fo,  the  addition 
of  fuch  words  in  charters  as  thefe,  "  of  whom  the  recorder 
jQiall  be  one,"  would  be  ufelefs  and  unneceflary  (a). 

By  the  charters  of  the  town  of  Denbigh,  there  are  to 
be  two  bailiffs,  two  aldermen,  and  twenty-five  capital  bur- 
gefTes ;  and  the  dire£lion,  how  the  capital  burgefles  are  to 
be  eledled,  is  in  thefe  words :  "  and  if  it  happen  that  any 
of  the  faid  capital  burgefles  die,  or  be  removed,  then  it 
fhall  be  lawful  for  the  bailiffs,  aldermen,  and  capital  bur- 
geSesfor  the  time  beings  or  the  major  part  of  them,  quorum 
unum  ballivorum^  et  unum  aldermanorum^  duos  ejfe  volumuSy 
to  eleft  another ;"  on  a  vacancy,  the  bailiffs,  aldermen,  and 
capital  burgefles  met,  and  proceeded  to  an  eledlion ;  the 
two  bailiffs  and  the  major  part  of  the  capital  burgefles  gave 
their  votes  for  Sir  Robert  Salifbury  Cotton,  and  the  two 
aldermen  and  the  refidue  of  the  capital  burgefles  voted  for 
another.— It  was  contended  that  this  eleftion  was  void, 
and  that  one  bailiff  and  one  alderman  ought  to  have  voted 
for  the  fame  perfon :  but  the  court  held,  that  the  prefence 
only  of  one  bailiff  and  one  alderman  was  neccflary  at  every 
eleftion,  but  that  they  had  no  negative  voices;  and  they 
compared  it  to  the  cafe  of  the  city  of  London,  where  the 
mayor  and  common  council  have  power  to  do  corporate 
a(9:s,  yet  the  aft  of  the  majority  of  the  common  council  is 
good,  though  the  mayor  diffent  {b).    So,  that,  though  the 
prefence  of  a  particular  perfon  be  required  at  a  corporate 
meeting,  it  does  not  follow  that  his  confent  is  neceffary  to 
every  a£i  of  that  meeting.— So,  though  the  concurrence  of 
any  particular  perfons  be  neceflary,  to  render  any  afl:  valid, 
that  concurrence  will  be  prefumed,  if  it  appear  they  were 
prefent  when  the .  adi:  was  done,  and  did  not  exprefsly  dif- 

{d)  Queen  V.  Sutton,  10  Mod.  74. 

{b)  Sir  Robert  Salifbury  Cotton  v.  Davis,    x  Str.  53, 

fent. 


428  THE    LAW 

font.    Thus,  where  it  appeared  that  an  officer  was  re- 
movable by  bailiffs  and  burgefles,  or  the  greater  part  of 
them,  "  of  whom  the  bailiffs  to  be  two,"  and  it  was  faid 
in  the  return  to  a  mandamus,  that  he  was  removed  by  the 
bailiffs  and  burgefles,  the  bailiffs  being  then  prefent,  the 
court  held,  that  if  the  adlual  confent  had  been  required  in 
this  cafe,  their  confent  fhould  be  intended,  either  as  aAually 
given,  or  as  included  in  that  of  the  major  part :  but  they 
held  that  it  was  not  required ;  for  that,  as  in  all  corporate 
a6b,  the  aft  of  the  majority  is  the  aft  of  the  i^liole,  fo  the 
bailiffs  being  the  head  of  the  corporation,  nothing  could 
be  done  without  their  prefence^  though  it  had  not  been  ex- 
prefsly  required,  and  its  being  fo  required  did  not  render 
their  concurrence  neceffary  {a). 
Where  the  head  office  of  a  corporation  is  filled  by 
^^^^^^^^"^  ^    .     more  than  one  perfon,  as  in  the  cafe  of  two  bailiffs,  and 
y^^fft^     ^L-^s^^iNiPy  corporate  aft  is  direfted  to  be  done  by  the  two  bailif)^ 


^        ^j*^^>^M^»%?nd  the  other  members  of  the  corporation,  or  the  major 

part  of  them ;  in  fuch  a  cafe,  though  it  be  not  neceflary 
that  the  bailiffs  or  either  of  them  fhould  make  part  of  the 
majority  concurring  in  the  aft,  yet  the  prefence  of  both  is 
abfolutely  neceffary  :  becaufe  both  fill  but  one  office. 

The  corporation  of  Maiden,  when  full,  confifted  of 
two  bailiffs,  fix  aldermen,  and  eighteen  capital  burgefles : 
the  claufe  which  direfted  the  eleftion  of  aldermen  was  in 
thefe  words,  **  that  the  bailiffe  and  capital  burgefles,  or  the 
major  part  of  them  for  the  time  being,"  fhould  eleft  the 
aldermen. — One  Smart  was  chofen  alderman  at  a  corpo- 
rate meeting,  where  Jonas  Maiden  and  Charles  Maiden 
prefided  as  bailiffs.  Charles  Maiden  had  not  been  pro- 
perly fworn  into  the  office  of  bailiff,  for  which  reafon 
judgment  of  oufler  was  afterwards  given  againfl  him  in  an 

(a)  ii;.d.  Raym.  1236,  1237.    2Salk.434>  435- 

information 
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information  in  the  nature  of  quo  warranto :  it  was  there- 
fore made  a  queftion  whether  Smart's  election  was  goody 
as  in  reality  one  bailiff  only  prefided  at  the  meeting.  It 
was  agreed,  that  if  two  bailiffs  had  pre&ded,  the  afTembly 
would  have  been  good,  and  that  an  election  by  a  majority 
of  the  whole  body  alTembled  would  alfo  have  been  good  ; 
but  it  was  contended  that  the  eledtion  in  the  prefent  cafe 
was  void,  and  the  court  was  of  that  opinion,  becaufe  the 
two  bailiffs  ^made  but  one  officer.  They  confidered  the 
cafe  in  the  fame  point  of  view,  as  if  the  head  officer  had 
been  a  mayor. 

Where  the  provifions  of  acharter  diredl  that  the  new  -^'^^^  >^e 
.mayor  fliall  be  fworn  before  his  predecefTor,  the  prefence  ^^^^^y^^^^^^^'^'^^^ 
the  latter  is  not  fufficient :  there  muft  alfo  be  his  afTentx  at  ^^^^*^^t^*    /^ 


leaft  nothing  mufl  appear  from  whence  his  dijscnt  is  mani-  ^' 


fefl:.  By  the  charter  of  New  Romney,  the  new  mayor 
was  to  be  fworn  before  his  predecefTor,  At  the  ele£bion 
there  were  two  candidates,  Ellis  and  Whitwick ;  Ellis  had 
the  majority,  notwitbftanding  which  the  mayor  ordered 
Whitwick  to  be  fworn :  the  towa  clerk  read  the  path,  and 
both  Ellis  and  Whitwick  laid  their  hands  upon  the  book 
and  kifTed  it.  On  a  trial  of  the  ifTue,  whether  Ellis  was 
duly  fworn,  the  judge  ruled  that  he  was  not;  for  that  there 
was  ho  difference  between  being  fworn  by  the  mayor  and 
before  him,  and  that  as  it  was  to  be  his  a£t,  his  aflent  muO: 
go  along  with  it  (^7) ;  and  on  a  motion  far  a  new  trial,  the 
court  were  of  the  fame  opinion. 

(a)  Hex  V.  Ellis*    2  Str.  994. 


Section 


430  THE     LAW 


Section    VIL 

Of  the  regularity  of  corporate  proceedings. 

Every  corporate  afl:  muft  be  done  in  a  corporate  aflem- 
bly,  properly  coriftituted  and  duly  aflembled.  Of  the  pro- 
per conftitution  of  a  corporate^  affembly  fomething  has 
been  faid  in  the  preceding  feftion,  and  fomething  further 
will  be  faid  in  the  prefent;  but  the  firft  object  of  confider- 
ation  is  that  it  be  duly  aflembled.  This  depends  on  the 
members  having  had  fuch  notice  of  the  meeting,  as  the 
nature  of  the  aflembly  itfclf,  the  time  of  its  being  held, 
and  the  nature  of  the  bufinefs  to  be  tranfafted,  require. 

When  a  corporate  a«Sl:  is  to  be  done  not  on  a  charter 
day,  and  by  ^ifeleSi  number,  all  ^he  members  who,  by  the 
conftitution  of  the  corporation,  compoie  the  aflembly,  ex- 
cept thofe  who  have  abfolutely  deferted  the  town,  fhould 
have  notice  that  fuch  particular  aflembly  is  to  be  held  for 
the  purpofe  of  doing  fome  corporate  aft,  though  it  be 
not  in  general  neceflary  that  the  particular  bufinefs  fhould 
be  fpecified.  *  And  where  there  are  different  aflemblies  in  a 
corporation  with  diftinfl:  powers,  and  all  the  members  of 
the  fmaller  aflembly  are  members  of  the  more  numerous  ; 
if  the  more  numerous  aflembly  be  fummoned  to  meet  to 
exercife  the  powers  lodged  in  them,  thofe  who  are  members 
of  the  fmaller  aflembly  cannot  feparate  from  the  reft,  and 
exercife  their  diftinft  powers  :  but  there  muft  be  a  fum- 
mons  for  that  purpofe  of  the  fmaller  aflembly  by  itfelf. 

The  corporation  of  the  city  of  Carlifle  confifted  of  a 
mayor,  aldermen,  bailiffs,  and  capital  citizens,  who  to- 
gether formed  (he  common  council^  and  had  the  power  of 

eleding 
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clecSling  capital  citizens  j  the  power  of  amotion  was  in  the 
mayor  and  aldermen  only,  or  the  major  part  of  them. 
The  common  council  met  for  the  purpofe  of  tranfadling 
the  bufmefsof  thataflemblyi  and  the  mayor  and  aldermen 
made  an  order  for  the  amotion  of  one  Poulter,  a  capital 
burgefs,  for  a  caufe  which  was  allowed  to  be  legal;  The 
cafe  coming  before  the  court  on  the  application  of  Poulter 
to  be  reftored,  the  Chief  Juftice  (a)  obferved,  that  the 
powers  of  the  common  council,  and  of  the  mayor  and  al- 
dermen, were  diftinft  5  that  the  common  council  could  do 
no  ails,  unlefs  affembled  in  that  capacity;  neither  could 
the  mayor  and  aldermen,  unlefs  they  met  only  in  that  cha^ 

rafter,  on  a  regular  futomons  for  that  purpofe ;  and  that  as 

--_  -       .III  ■■--      *■ 

thefe  two  bodies  had  diftinfl:  authorities,  they  muft  be 
fummoned  in  their  diftinft  capacities ;  that  here  was  no 
fummons.  to  meet  as  mayor  and  aldermen  only,  of  which 
the  confequence  was,  that  the  acts  done  by  them  in  that 
diftinft  capacity  were  void.  An  alderman,  when  he  re- 
ceived a  fummons  to  the  common  council,  might  confider 
with  himfelf,  that  there  were  a  great  many  members, 
and  that  probably  his  fingle  voice  might  not  be  wanted, 
and ,  therefore  he  might  ftay  athome:  but  when  he  was 
fummoned  to  meet  with  the  mayor  and  aldermen  only,  he 
might  fay,  there  are  but  twelve  of  us  in  all,  and  therefore 
my  voice  and  advice,  to  which  others  have  a  right,  may 
have  its  weight :  he  might  likewife  refleft,  that  the  powers 
lodged  in  the  court  of  mayor  and  aldermen  were  of  a 
higher  nature  than  their  other  powers  j  and  therefore,  as 
his  prefence  might,  on  both  accounts,  be  neceffary,  he 
might  make  a  point  of  being  there.  Was  it  reafonable, 
then*,  that  the  others  fhould  proceed  to  a£t  as  mayor  and 
aldermen  only,  when  they  affembled  as  members  of  the 

(a)  Pratt. 

common 
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common  council  ?  What  confufion  would  this  make  in 
the  city  of  London,  if,  when  the  whole  body  was  affembled, 
they  (hould  fuddenly  draw  off  into  different  parties,  and 
execute  their  diftindl  powers  ? 

Some  difference  arifing  on  a  collateral  point,  the  matter 
was  adjourned;  but  afterwards  the  Chief  Juflice  delivered 
the  opinion  of  the  court,  that  the  removal  in  this  cafe  was 
not  regular,  and  that  there  ought  to  have  been  a  fummons 
for  the  mayor  and  aldermen  to  meet  in  their  diflindl  capa- 
city (<?). 

The  corporation  of  Appleby  confided  of  a  mayor, 
twelve  aldermen,  and  fixteen  common  councilmen,  befide 
the  freemen  at  large  :  the  miayor  was  to  be  chofen  by  the 
common  council  out  of  the  aldermen,  and  the  common 
councilmen  likewife  by  the  common  council  out  of  the 
freemen:  the  members  ufed to  be  fummoned  to  meet  for 
the  eleftion  of  a  mayor,  by  order  of  the  old  mayor,  not 
on  any  fixed  day,  but  fome  time  about  Michaelmas :  on 
the  26th  of  May,  1674,  an  order  was  made  by  the  mayor, 
aldermen,  and  common  councilmen,  that  they  (hould  for 
the  future  meet  on  the  Monday  before  Michaelmas  day, 
every  year,  to  choofe  a  mayor :  on  other  days  for  filling  up 
vacancies  of  aldermen  or  common  councilmen,  the  mayor 
ufed  to  fummon  the  body,  and  they  never  ufed  to  meet 
without  fuch  fummons  j  when  they  met,  he  acquainted 
them  with  the  vacancy,  and  with  the  occafion  of  the 
meetihg :  on  the  23d  of  September,  1723,  being  the  Mon- 
day before  Michaelmas,  the  mayor,  eleven  aldermen,  and 
fifteen  common  councilmen  met  in  the  Moothall :  the 
mayor  declared  their  meeting  was  to  eledl  a  mayor ;  on 
which  fome  of  the  common  council  faid,  there  was  a  va- 
cancy of  an  alderman  and  common  councilman,  and  they 

{a)  Rex  V.  mayor  of  Carliile.    i  Str.  385. 

would 
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'  WQuld  firft  proceed,  to  fill  up  thofe  vacancies :  the  mayor  » 
replied  they  were  filled  up;  on  which  wW  of  the  com- 
mon council  withdrew  into  the  council  chamber,  the  other 
fix  flaying  in  the  moothall  with  the  mayor ;  the  nine  eledted 
a  common  councilman,  figned  a  paper  purporting  their 
eleftion,  brought  it  into  the  moothall,  tendered  it  to  the 
mayor,   and  defired    him  to  fwear  the  perfon  they  had 
chofen. — On  a  trial  at  bar,  on  the  validity  of  this  eledion, 
it  was  attempted  to  be  proved,  on  behalf  of  the  plaintiff, 
that  it  was  ufual  to  fill  up  vacancies  on  the  Monday  before 
Michaelmas,  before  thje  eIe£tion  of  the  mayor  j  but  only   . 
one  inftance  was  given  in  evidence  of  fuch  a  thing  having 
been  done ;  and  that  was  but  two  /years  before  the  eledlion 
of  the  plaintiff;  and  it  did  not  appear  but  that  the  mayor 
direded  the  going  to  that  eledlion,  and  that  all  the  com- 
mon councilmen  then  living  were  prefent  and  confenting. 
But  all  the  witneffes  agreed,  they  never  knew,  before  this 
time,  an  inftance  of  proceeding  to  fill  up  a  vacancy,  with- 
^  out  the  mayor's  declaring  the  vacancy,  and  directing  them 
to  proceed  to  fill  it  up. 

The  counfel  for  the  defendant  contended,  that  on  this 
evidence  the  plaintiff's  eleftion  was  void ;  for  that  this 
being  a  corporation  by  prefcription,  the  right  and  manner 
of  eleftion  was  to  be  governed  by  the  ufage ;  that  for  the 
eleftion  of  aldermen  and  common  councilmen  at  any  other  . 
time  but  this  Monday  before  Michaelmas,  it  was  agreed 
there  ought  to  be  a  preceding  fumnions  from  the  mayor 
for  the  corporation  to  meet  j  that  it  had  been  the  fame  in 
the  cafe  of  the-eleclion  of  a  mayor,  till  the  order  in  1 674 ; 
and  that  that  order  did  not  affeft  the  prefent  cafe;  that  the 
mayor's  prefence  being  ncceffary  at  the  meeting,  he  ought 
to  pnfi:le,  though  he  had  no  vote;  that  as  this  -was  not  a 
day  2  ppointed  for  choofing  common  councihT\en,  and  no 

F  f  fummons 
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fummons  had  been  iifiied  for  that  purpofc,  part  of  Ac 
common  council,  diough  the  major  part,  could  not  deft 
to  bind  the  reft.  The  court  were  unanimoufly  of  opinion 
that  the  eleaion  was  void,^r  the  reafons  thus  fuggefted 
in  behalf  of  the  defendant ;  and  that  this  cafe  was  almoft 
the  lame  with  that  of  Poulter,  immediately  preceding  {a)  j 
which  it  certainly  was  in  the  circumftance  of  the  (ame  body 
pofleiEng  diftinft  powers,  and  attempting  to  a£l  in  one 
capacity,  when  they  were  fummoned  to  aft  in  another. 

In  one  place  (*)  it  is  (aid,  **  d»t  if  tftf  be  prefent,  though 
by  accident,  and  without  notice,  dieir  afts,  ♦done  by 
unanimous  confent  ♦,  will  be  good ;  but  dut  the  afts  of  a 
majority  prefent  by  accident  will  not  be  binding." 

In  another  (c)  it  is  laid,  ^dut  wherever  notice  is  given 
for  one  particular  bulineis  only,  no  odier  buiinels  can  be 
tran£ifted,  wdefs  die  whole  body  be  prefent,  and  every  one 
confent :"  which  implies,  that  if  all  be  prefent  and  con- 
fen!^  their  afts  will  be  good. 

This  propofidon,  ^  that  if  all  be  prefent  by  accident, 
or  in  confequence  of  a  fummons  to  attend  on  cm  pardcu<> 
lar  buflneis,  the  afts  done  by  unanimous  confent  will  be 
good,"  receives  fome  countenance  from  what  fell  from  the 
court  in  the  cafe  Sir  Chriftopher  Muigrave  againft  die 
mayor  of  Appleby  (d). 

In  this  cafe  ifliie  vras  joined  on  the  queftion,  whether 
the  plaindS*  was  elefted  mayor,  and  a  trial  at  bar  was 
granted. — It  was  admitted  that,  by  the  conftitudon  of  die 
borough,  the  mayor  was  to  bechofen  out  of  the  aldermen, 
and  that  the  validity  of  the  deftion  depended  on  the  quef- 

(/;)  Machell  t.  Ncrinibn,  major  of  AppUiy.    %  Ld.  Raym.  1355. 
(^)  Pr.  I-ord  Parker,  in  Rrx  t.  Strangewmys,  Hil.  i  G.  i,  cited 
by  Ld.  Hardwicke.    B.  R.  H.  151. 
(f)  I  Bainaid^  Zo,  {J)  % lA.'SixpKU  135S.    i  Str.  5^4- 

don. 
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tion,  whether  the  plaintiff  was  an  alderman?    And  on 
evidence  the  faft  appeared  to  be  thus. — The  right  of  elec- 
tion was  in  the  common  councilmen  alone,  except  in  the 
cafe  of  their  being  equally  divided,  when  the  aldermen 
had  a  right  to  vote.     The  mayor  had  invited  fome  of  the 
common  council  to  a  tavern,  to  treat  Sir  Chriftopher 
Mufgrave,  who  happened  to  be  there;   the  number  of 
the  common  councilmen  then  living  was  fifteen;  all  of 
them  but  one  being  met,  a  gentleman  in  company  acquarnted 
them,  that  one,  of  the  aldermen  had  refigned  the  day  be- 
fore, and  produced  his  refignation  figned  and  fealed,  and 
then  propofed  that  they  fhould  choofe  Sir  Chriftopher  to 
.  fucceed  him :  he  then  alked  every  common  councilman 
prefcnt,  who  all  cdnfented,  except  Dean,  Barnes,  Robin- 
fon,  and  Lamb,  of  whom  the  firft  oppofed  the  election, 
and  the  three  latter  (aid,  "  it  was  not  convenient  at  that 
time  of  night,  nor  in  that  manner;"  on  which  the  mayor 
propofed  to  adjourn  to  the  moothall;  to  which  Barnes  re-  ' 
plied,  it  was  not  neceflary  to  give  Sir  Chriftopher  that 
trouble,  if  all  were  agreed-,  to  v^rhich  Lamb  and  Robin- 
fon  faid  nothing,  and  Dean,  as  he  fwore  on  the  trial,  was 
not  afterwards  afked  whether  he  confented.— The  mayor 
fent  for  the  books,  and  Sir   Chriftopher  was  entered  and 
fworn  into  the  office  of  alderman.     None  of  the  common 
councilmen  prefent  knew  ^ny  thing  of  the  vacancy  till 
they  were  told  it  at  the  meeting ;  and  Reft)rook,  who  was 
not  prefent,  was  told  of  it  as  he  came  along,  and  that  Sir  * 
Chriftopher .  was  fworn  in  :  after  he  came,  nobody  afked 
him  for  his  approbation.     The  common  councilmen' were  . 
not  called  over  one  by  one  by  the  proper  officer,  nor 
were  they  feparate  from  the  aldermen;    both  of  which 
were  ufual  on  fuch  eleftions. 

Ff2  '        On 
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On  this  evidence  the  jury  found  a  vcrdi<a  for  the  plaintiff 
to  the  great  diffatisfaftion  of  the  court,  who  confidered 
the  eledlion  as  void :  becaufe,  there  having  been  no  previous 
fummons,  the  body  was  not  corporately  aflembled ;  and 
where  that  was  not  the  cafe,  it  was  abfolutely  neceilary  that 
all  who  had  a.  right  to  vote  ought  to  be  prefent  and  exprefely 
afTent :  but  this  was  an  eleftion  obtained  by  furpriae,  and 
confequently  void  (a)» 

From  the  manner  in  which  the  court  here  exprefled 
themfelves,  it  may  feem  that  they  thought  the  ele(9ibn 
would  have  been  good  if  all  had  been  prefent  and  ailentcd: 
it  may,  however,  be  remarked,  that  even  in  that  cafe,  the 
ele£lion  would  dill  have  been  liable  to  the  objedHon  of  fur- 
prize  ;  and  that  it  does  not  appear  to  have  been  ever  fo« 
lemnly  determined  that  fuch  an  ele£lion,  or  any  other  aft 
done  under  fimilar  circumftances,  is  good.— The  whole 
that  can  be  concluded  from  fuch  expreffions  of  the  court  is, 
that  in  the  cafe^of  fuch  accidental  meetings,  they  would  ^f 
ieq/i  require  the  prefence  and  unanimous  aflent  of  all  who 
had  a  right  to  attend ;  but  it  does  not  follow^  that,  if  thefe 
circumftances  had  concurred,  they  would  have  determined 
the  aA  to  be  valid. 
Where  a  fummons  is  neceflary,  it  is  not  fufficient  that 
-y/^Cf^^^^^^   the  ufual  and  general  orders  be  given  to  the  fummohing 

officer;  the  latter  muft  afhially  do  every  diing  he  poffibly 
^an  to  fummon  all  the  members  of  the  feleft  body. 

In  the  cafe  of  Kynafton,  an  alderman  of  Shrewfbury,  it 
/$»  ^^^^^^'^^^'^was  found  by  fpecial  verdicSfc,  that  he  was  removed  from 
^,^^^c.£^M^^Z^»    the  office  at  an  affembly  held  to  do  the  bufinefs  of  the  cor- 
poration \  but  that  Corbet,  one  of  the  aldermen,  having 

{a)  Sir  Chriftopher  Mufgrarc  v.  mayor  of  Appleby.    2  Ld.  Raym. 
135S.     I  Str.  584. 

then 
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then  a  houfc  and  family  in  the  town,  was  not  prefent  at 
the  affembly,  nor  was  fummoncd  to  be  there,  though  the 
mayor  had  given  the  ufual  and  general  orders  that  the  alder- 
men (hould  be  fummoned ;  that  the  fummoning  officer  had 
not,  in  faft,  fummoned.  him,  nor  endeavoured  to  do  it> 
having  been  informed,  and  believing  him  to  be  out  of  fum. 
mons,  and  that  he  had  accordingly  returned  him  to  be  out  of 
fummons,  as  was  ufual  in  the  cafe  of  perfons  who  wereabfent* 
Lord   Hardwicke,  after  citing  feveral  of  the  c^fes  be- 
fore mentioned,  obferved,  that  it  was  a  fettled  point,  that 
*'  where  corporate  adts  were  to  be  done,  not  on  a  charter 
day,  and  by  a  feledl  body*  there  muft  be  a  fummons  of 
every  member,  except  fuch  as  had  abfolutely  deferted  the 
town" (a).    He  then  faid,  that  the  next  qiieftion  wasi 
whether,  in  the  prefent  cafe,  there  was  a  good  excufe  for 
not  fummoning  Mr.  Corbet;  it  was,  that  the  mayor  gave 
the  ufual  and  general  order  for  fummoning  all  the  mem- 
bers ;  it  was  therefore  contended,   that  he  had  done  his 
duty,  and  that  the  fubfequent  default  of  the  officer  ought 
not  to  avoid  the  a£i:s  of  the  aflembly.     He  did  not,  how- 
ever, fee  how  any  diftindiion  could  be  made  between  the 
default  of  the  mayor  and  that  of  the  pfficer :  the  rule  was, 
that  there  muft  be  an  aflual  fummons  ;  and  be  the  default 
where  it  might,  if  a  perfon  who  had  a  right  to  give  his 
vote  was  not  fummoned,  the  confequence  was  the  fame ; 
and  though  the  corporation  was  affefted  by  the  officer's 
negleft,  yet  the  inconvenience  arifing  from  that,  was  not    . 
fo  great  as  the  inconvenience  on  the  other  fide  would  be ;   •, 
for  the  corporation  themfelygs  might  do  over  again  what 
might  be  faulty  from  the  negleft  of  their  officer ;  bu^  if  •• 
their  afts,  under  thefe  circumftances,  were  eiB^abliflied  to 
be  good,  the  inconvenience  was  irretrievable,  and  a  door 

(a)  Vid.  ante,  430, 

F  f  3  was 
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was  opened  to  great  coUufion :  as  to  the  officer's  informa- 
tion and  belief  that  Mr.  Corbet  was  out  of  fumnions,  that 
neither  was  in  itfelf  an  excufe,  nor  would  it  even  have 
been  admitted  as  evidence. 

But  it  had  been  faid,  that  the  aflembly  were  regular  in 
what  they  did,  becaufe  they  ought  to  give  credit  to  their 
officer's  return,  which  was,  that  Mr.  Corbet  was  out  of 
fummons  :  it  was  true,  indeed,  that  courts  of  juftice  were 
bound  to  give  credit  to  the  returns  made  by  their  officers, 
and  that  their  officers  might  be  puniihed  for  a  falfe  return ; 
but  the  law  could  take  no  notice  of  the  procefs  and  return 
of  this  aflembly  j  or  if  it  could,  this  was  only  a  return 
that  he  was  out  of  fummons,  which  the  court  could  not 
underftand,  unlefs  it  were  more  certainly  explained,  as  if 
it  had  been  faid  that  he  was  at  T^ondon,  or  at  fome  other 
place ;  but  even  that  would  not  have  been  fufficient,  be- 
caufe the  court  could  not  proceed  on  what  was  faid  by  the 
officer :  the  circumftances  of  the  prefent  cafe  were  ftrongly 
againft  the  return  :  the  jury  had  found  that  Corbet  had  a 
houfc  and  family  in  the  town,  which  made  an  end  of  all 
excufes  j  for  to  the  purpofe  of  fummons,  he  was,  by  this 
circumftance,  refident ;  and  in  all  cafes  where  an  excufe 
had  been  allowed,  the  party  not  fummoned  had  ceded  to 
be  an  inhabitant :  but  in  this  cafe,  the  inhabitancy  required 
by  the  charter  was,  that  he  fliould  refide  by  himfelf  or  fe- 
mily,  which  the  jury  had  exprefsly  found  him  to  do  {a). 

y^y    a/'^^^^  ^^  ^^^  ^^^^^  ^^^^'  ^^^  though  the  afTembly  of  a  fele<3: 

X^^y^,<^<-Jiumber  held  not  on  a  charter  day,  be  irregular,  unlefs  every 

^^^^^^-^^^     member  within  reach  of  fugimqns,  be  a<3:ually  fummoned, 

;^j<fc^^.^^6^*^yet  that  in  the  fummons  it  is  not  necefTary  to  fpecify  any 

particular  adt  [h).    However  well  founded  this  may  be,  as 

(^)  Pvcx  V.  mayor,  aldermen^  and  afliftants  of  the  town  of  Shrewf- 
buiy.    B.  Jl.  H.  147—152.  {hi)  Per  Eyre,  J.  i  btr,  3S6. 

applied 
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applied  to  the  ordinary  bufincfs  of  the  corporation,  it  feems 
that,  in  the  cafe  of  an  amotion  of  a  corporator,  a  general 
nfinmons  to  every  member  is  not  fufficient ;  but  that  it  is 
neceflary  to  mention,  that  it  is  intended  to  confider  the 
queftion  of  removing  the  particular  perfon;  perhaps  even 
that  will  not  be  fufficient,  but  it  may  be  neceflary  to  ftate 
the  caufe  of  his  intended  amotion.  This,  however,  does 
not  appear  to  be  fully  fettled,  for  in  the  cafes  where  the 
amotion  of  members  has  been  held  irregular  for  want  of 
proper  fummons,  the  determination  has  generally  pro- 
ceeded on  the  circumftance  of  there  having  been  no  fum- 
mons at  all. 

In  the  return  to  a  mandamus,  direfted'  to  the  mayor, 
bailiffs,  and  common  council  of  Liverpool,  to  reflore  one 
Clegg  to  the  office  of  common  councilman,  from  which 
he  had  been  removed,  it  was  flated,  "  that  the  common 
council  confided  of  forty-one  perfons,  and  no  more  3  that 
the  power  of  amotion  was  in  the  mayor,  bailiffs,  and  com- 
mon council,  or  the  greater  part  of  them,  in  common 
council  aflembled  j  that  on  the  firfl:  of  February,  which, 
was  not  alleged  to  be  a  charter  day,  the  mayor,  bailiffs, 
and  twenty-fix  of  the  common  council  by  name,  in  due 
manner^  met  and  aflembled  in  common  council  within  the 
faid  town  of  Liverpool,  in  the  council  chamber  of  the  faid 
town,  and  then  and  there  duly  held  a  common  council  of  the 
faid  town,  concerning  divers  matters  and  bufineffes  relating 
to  the  faid  town,  and  the  good  regulation  and  government 
thereof:"  it  then  flated  particularly  all  the  proceedings  relat- 
ing to  the  amotion  of  Clegg,  and  the  caufe  of  that  amotion. 

One  objection  to  this  return  was,  "  that,  fuppofing 
this  fele^  body  to  have  authority  to  remove,  to  which  no 
objedlion  had  been  made,  and  confidering  the  cafe  abflraft- 
edly  from  the  particular  caufe  of  the  prefent  amotion,  yet 

F  f  4  '      '^ 
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it  did  npt  appear  that  the  conftituent  members  of  the  body 
who  made  the  amotion  were  fummoned  at  all  to  this  meet- 
ing: whereas,  it  not  appearing  to  be  a  meeting  diredled 
by  the  charter,  there  ought  to  have  been  2.fp€cialy  or  at 
leaft  a  general  notice  given  to  each  individual  member  of 
it,  that  there  was  to  be  fuch  a  meeting." 

As  to  this  point,  Lord  Mansfield  faid,  "i  t  is  certain 
that  no  fummons  of  any  of  the  members  is  alleged  in  the 
return :  whereas,  if  kxfele^l  number  of  a  corporation  have 
power  to  remove,  and  do  remove  at  a  meeting  holden  on  a 
day  not  direfted  by  charter,  all  that  are  within  fummons 

muft  be  fummoned and  it  is  not  fufficient  to  allesre 

,^f  >  — —  *> 

that  they  were  duly^  or  in  due  manner^  met  and  alTembled : 
it  ought  to  be  exprefsly  alleged,  that  they  were  all  fum- 
moned." 

Denison,  J.  faid,  "  they  fliouldhave  fliewn  which  were 
their  general  days  of  meeting  fixed  by  the  charter.  Here 
was  an  amotion  by  a  meeting  of  a  Jele5f  number,  who 
ought,  every  one  of  them,  to  have  notice  when  they  are 
to  proceed  on  particular  bufinefs,  whereas  it  is  not  here 
pretended,  by  any  diredl  allegation,  that  they  had  any 
notice  at  all." 

•  Foster,  J.  declared  himfdf  of  the  fame  opinion. 
"  They  ought,"  he  faid,  "  either  to  have  fet  out  an  afTem- 
bly  on  a  charter  day,  or  a  general  fummons  to  the  compo- 
nent members  of  the  feleSf  body' who  amoved."  But  he 
added,  *'  I  cannot  go  fo  far  as  to  fay  that  zfpecial  fummons 
was  neceflkry,  fetting  forth  th^ particular  bufinefs  on  which 
they  were  to  treat :  but  I  think  a^^w^r^^/ fummons  to  every 
member  was  neceflary." 

WiLMOT,  J.  exprefTed  himfelf  thus ;  «  if  the  afTembly 
be  not  holden  on  a  charter  day,  or  a  general  day  of  meet- 
ing,  there  mufl  be  a  previous  fummons  to  every  member, 

^  either 
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either  general  or  fpecial:  I  rather  think  it  ought  to  he/pedal^ 
that  every  member  may  tome  preparedj  and  have  an  op- 
portunity to  give  his  reafons  to  the  reft"  (a). 

All  the  cafes  hitherto  mentioned,  have  been  of  the 
meeting  on  a  day  not  prefcribed  by  the  charter  or  confti- 
tution  of  the  corporation,  and  of  a  fele^  body :  but  the  »- 
following  cife  fhews  that  a  fummons  is  equally  neceflary    . 
to  conftitute  a  regular  meeting,  at  leaft  for  the  purpofe  og... 
removing  a  corporator,  where  that  power  is  exercifed  by  . . . 
the  whole  corporation. 

In  the  return  to  a  mandamus,  dire£):ed  to  the  mayor,  al« 
dermen,  and  burgefTes  of  Doncafter,  to  reftore  one  Wilf- 
ford  to  the  office  of  capital  burgefs  of  that  corporation,  it 
was,  among  othei  things,  ftated,  ^^  that  at  an  afTembly  of 
the  mayor,  aldermen,  and  burgefies  of  the  faid  borough, 
held  in  and  for  the  faid  borough  of  Doncafter,  in  the  guild- 
hall of  the  fame  borough,  on  the  7th  day  of  March,  which 
was  not  alleged  to  be  a  charter  day^  they  being  fo  duly  af-  .  < 
iembled  for  the  good  rule  and  government  of  the  faid  bo* 
rough,"  removed  theprofecutor,  fetting  forth  the  caufe  and 
the  proceedings. 

The  obje£):ion  to  this  return  was  the  fame  with  that  ■ 
taken  in  the  cafe  immediately  preceding,  "  that  the  afTem- 
bly which  made  this  amotion  did  not  appear  to  have  been 
legally  holden :  it  was  an  amotion  made  by  the  whole  body, 
not  by  2ifele£i  part ;  on  a  bye  day,  not  on  a  charter  day,  and 
on  a  ^^«^rtf/(^)  fummons  to  meet  to  tranfaft  the  bufmefc 
of  the  corporation,  not  upon  a  particular  notice  to  meet 
upon  this  particular  affair,"  which  it  was  contended  ought 
to  have  been  given  to  every  member.— The  cafe  having 
been  once  argued,  flood  over  for  a  further  argument,  and 

{a)  Rex  V.  mayor,  &c.  of  Liverpool,    x  Bur.  7*3^735. 
ib)  No  fummons  at  all  is  ftated. 

when 
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when  it  was  called  for  that  purpofe,  the  counfel  for  the 
corporation  gave  up  the  return,  on  the  ground,  that  this 
was  the  fame  objedlion  which  had  prevailed  in  the  cafe  of 
Liverpool  (tf). 
The  objedion  to  the  regularity  of  the  meeting,  for 
jC^^iit^  ^^^^HtSdt  of  a  previous  fummons,  in  all  the  cafes  in  which  it 
/^^^j^a^cy  "    is  taken,  points  at  a  diftinflion  between  a  meeting  held  on 
^u^  x.^  <^fn^-^V^  jcharter.  day,  and  one  held  on  a  day  not  a  charter  day.— 
^^Mt^^^^'*^^*^  This,  however,  is  open  to  fome  obfervation.    It  is  pre- 
(^£^4^  ^'^^^'^     fumed,  there  are  very  few  inftances  of  a  particular  day 
y         ^^jt^  _    being   appointed    by    charter    or    prefcription    for    the 
^^^„,^x^^*j:0$^<f'    tranfaSion  of  the  general  bufmefs  of  the  corporation: 
^'^^^  yAitxi  2l  particular  day  is  appointed,  it  is  generally  fox  th'c 
purpofe  of  fome  particular  buflnefs,  as  the  choice  of  an- 
nual magiftrates :  it  can  hardly  ever  be  for  the  choice  of 
magiftrates  for  life,  or  for  the  removal  of  members ;  be- 
^^^-^^j^^-^^*-*-^  caufe  the  contingency  on  which  fuch  adb  may  be  neceflary, 
^^^^iflfif^^^^*  cannot  be  forefeen.    Where  a  particular  day  is  appointed 

for  the  general  buflnefs  of  the  corporation,  the  diftinAion 
may  have  place ;  but  where  it  is  appointed  only  for  z  partis 
cular  purpofe,  I  apprehend  the  fame  fummons  and  notice 
are  neceflary  to  juftify  their  proceeding  to  any  other  buii- 
nefs  on  that  day,  which  would  be  neceflary  on  any  other : 
thus,  if  a  day  be  appointed  merely  forthe  eledionofa 
mayor,  I  apprehend  the  meeting  held  on  that  day  cannot 
proceed  to  the  choice  of  other  officers,  or  the  removal  of 
a  corporator,  without  the  fame  previous  notice  and  fum- 
mons  which  would  have  been  neceflary  in  the  cafe  of  a 
meeting  held  on  any  other  day :  and  even  in  the  cafe  of  a 
particular  day  appointed  for  the  general  buflnefs  of  the 
corporation,  I  doubt  much  whether  they  would  not  be 
neceflary  to  juftify  fo  ferious  a  proceeding  as  an  amotion. 

(a)  Rex  V.  mayor,  &c.  of  Doncafter.    %  Bur.  73S— 745. 
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In  all  the  cafes  it  feems  implied,  that  a  fummons  is  npt  ^/^•^^r^^t^^^ 
neceflary  where  a  member  is  not  reildent  within  xhe  town  r'*^  ^-*&i^' w^^I 
in  the  cafe  of  Grimes  it  was  exprefsly  fo  determined  (tf).       '^'  ^ 

It  is  laid  down  [h)  as  a  general  rule,  that  where  there  'S 
a  ujual  method  of  notice,  that  cannot  be  difpenfed  with, 
though  there  be  an  adtual  fummons  of  all  the  member-, 
and  that  where  that  ufual  method  is  not  obferved,  no  aoi 
is  good  to  which  all,  who  have  a  right  to  notice,  do  not 
unanimoufly  agree  on  being  all  actually  fummoned. 

This  was  laid  down  in  the  cafe  of  the  freemen  of  Salt- 
afli,  which,  as  it  appeared,  was  originally  a  borough  by 
prefcription,  and  afterwards  obtained  a  charter.  This 
charter  prefcribed  no  particular  place  for  the  eledlion  ;  but 
the  ufual  place  was  the  guildhall,  and  the  ujuai  notice  wa^ 
the;  ringing  of  a  bell  j  which  ufed  to  ring  at  eight  o'clock 
at  nine  o'clock,  and  then  to  toll  from  ten  o'clock  to  thev 
time .  of  meeting.  The  eledlion,  in  queftion,  was  not 
made  at  the  guildhall,  but  at  an  inn  within  the  town,  on  a  '  *  • '  '^  ^ 
bye  day,  and  without  the  ufual  notice;  for  no  bell  was  *  "  '  '^^  ** 
rung  on  the  occailon.  But  all  the  eleftors  who  were  in-  * 
titled  to  notice,  had  pergonal  notice  of  the  meeting  at  the 
inn,  and  of  the  bufinefs  intended  to  be  tranfaC^ed  there : 
all  the  electors,  but  two,  were  prefent  and  unanimsus  in 
the  election.  The  two  abfent  eledkors  did  not  live  within 
reach  of  the  fummons,  and,  therefore,  it  was  contenacvi 
they  had  no  right  to  notice,  nor  had  any  thing  to  do  '\i\ 
this  matter;  and  that  this  cleftion  was  good;  becaufe, 
though  the  ufual  notice  was  not  given  by  the  ringing  of 
the  bell,  yet  it  had  been  fupplied  by  other  and  better  n'»tice, 
and  all  who  were  intitled  to  notice  were  prefent,  and  una- 

(a)  5BU1'.  i6oi.    Vid.  ante,  404t 
.   (^)  Per  Ld.  Mansfield,  with  the  affect  of  the  court,  5  Bur.  26 Sz, 
in  Rex  v.  mayor  et  al.  and  Rex  v.  Little^  freemen  of  Saltaih. 

nimoufly 
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.       v  nimoufly  concurred.— But  Lord  Mansfield  faid,    "  diat 
.    notliing  was  more  certain,  than  that  there  could  not  exift  a 
•  ValicT  eleftion  made  on  a  bye  day  by  furprize.    That  notice 
muft  be  given  to  every  member  who  viras  within  the  limits 
of  fummonS)  and  that  perfonal  fummons  muft  allow  reafon* 
able  time  to  the  perfon  fummoned :  but  this  was  where  no 
other  method  of  fummons  or  notice,  as  by  a  bell  or  a  horn, 
was  eftabliflied.    Here,  by  the  ufage  (a)^  the  notice  muft 
be  given  by  perfonal  fummons  to  thofe  Who  were  within 
the  limits  of  the  borough ;  but  that  was  only  part  of  the 
ufual  notice :  there  muft  alfo  be  a  bell  rung  at  eight  and 
nine,  and  then  tolled  from  ten  to  the  time  of  meeting. 
This  could  not  be  difpenfed  with,  unlefs  every  fingle  mem- 
ber were  prefent  and  confented  to  wave  it. '  The  want  of 
♦      it  vacated  the  eleftion." 
/  ^^  Where  it  is  intended  to  remove  any  of  the  members  or 

^  *^  officers  of  a  corporation,-  it  is,  in  general,  abfolutdy  nc- 

u//'^0^rT'  ^  ceflary,  not  only  that  he  fhould  be  fummoned  generally  to 
yifMc^itr^  "^^^ttend ;  but  he  muft  have  a  particular  fuipmons  to  attend 
->^^^rfi#*ip^^^^^  and  anfwer  the  particular  charge, alleged  againft  him;  for 
^  it  would  be  highly  unjuft,  upon  a  general  fummons,  to  re- 
move a  man  for  particular  offences,  which  he  may  have  had 
no  opportunity  of  preparing  to  anfwer  {Jb). 

But  there  may  be  particular  circumftances,  under  which 
the  fummons  may  be  difpenfed  with.  Thus,  fays  Holt, 
C.  J.  (r)  ^'  a  man  ought  not  to  be  disfranchifed  until  he  has 
been  heard  in  his  defence,  on  notice  and  preparation,  and 
notice  is  only  neceffary  foV  that  purpofe.  Therefore,  if  a 
man  be  di^urged  in  plenis  comitiisj  and  ordered  to  prepare 

(a)  This,  however,  does  not  appear  by  the  report  of  the  cafe, 

(b)  James  Bagg^s  cafe,  ii  Co.  99.  a.  Glyde^s  cafe.  4  Mod.  33,  37. 
(f)  Rex  V.  Chalke,  1  Ld.  Raym.  »*5,  6.    Same  cafe  by  the  name 

of  mayor  and  burgeflSss  of  Wilton,  *  Salk.  4*. 

by 
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by  fuch  a  time,  this  will  be  good,  though  there  be  no  ac- 
tual fummons,  becaufe  if  the  party  he  heard  it  is  fuiE- 
cient.'* 

If  a  party  be  charged  with  a  particular  offence  in  one  af- 
fetnbly,  and  ordered  to  prepare  for  his  defence,  he  cer- 
tainly cannot  complain  of  want  of  notice ;  but  it  feems 
very  doubtful  whether  his  being  charged  and  anfwering 
in  t\it  fame  aflembly  will  cure  the  want  of  notice.-rHolt, 
indeed,  goes  on  to  fay,  that  "he  remembered  a  cafe,  where 
the  return  was,  that  the  party  disfranchifed,  being  in 
common  council,  was  examined  touching  fuch  and  fuch 
aiFairs,  and  not  being  able  to  give  a  fufficient  anfwer,  was 
disfranchifed."  And  in  the  cafe  of  Serjeant  Whitaker, 
recorder  of  Ipfwich,  he  ufes  fimilar  expreffions.  Among 
other  mifdemeanors  imputed  to  the  ferjeant,  one  was,  that 
he  had  not  attended  his  duty  as  recorder  at  the  feffions  of 
the  peace,  and  the  notice  to  attend  and  fhew  caufe  why  he 
fliould  not  be  removed  from  his  office,  as  far  as  it  related 
to  his  non-attendance  there,  was  in  thefe  words :  *'why 
you  did  not,  by  your  attendance,  affift  Mr.  Bailiffs,  and 
other  her  Majefly's  juflices  of  the  peace  for  this  town,  at 
the  motehall,  in  Ipfwich,  on  the  14th  of  January,  1702, 
and  alfo  on  the  8th  of  April  following,  at  which  times  and 
place  there  fhould  have  been  the  general  quarter  feffions  of 
oyer  and  terminer^  and  gaol  delivery,  holden  for  this  town, 
according  to  the  feveral  ufual  proclamations  publicly  made 
for  that  purpofe,  you  Jcnowing  that^  by  the  charters  of  this 
town,  nofejjions  of  the  peace  couM  be  holden  for  this  town, 
without  the  aSual  prefence  of  the  bailiffs  and  recorder 
thereof."  It  was  alleged,  that  orders  had  been  given  that 
this  notice  fhould  be  delivered  to  the  ferjeant,  "and  that 
notice  fhould  be  given  him  to  anfwer  to  the  faid  matters  fo 
as  aforefaid  objected  to  him,  and  to  fhew  caufe  on  the  8th 

of 
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of  September  next  following  to  the  bailiffs,  burgefles,  and 

commonalty,  why  he  fhould  not  be  difcharged  from  his 
office  of  recorder,  for  the  faid  mifdemeanors  in  his  (aid 
office ;  that  tYitfeveral  notices  in  writing  were  delivered  to 
him  on  the  loth  of  Auguft,  1704 ;  that  on  the  8th  of  Sep- 
tember the  ferjeant  appeared  before  the  baijiffs,  burgefles, 
and  commonalty,  at  the  motehall,  and  there  the  feveral 
charges  being  objefted  to  him,  he  anfwered,  that  as  to  his 
non-attendance  at  the  feffions  of  the  peace,  he  ought  to 
have  been  fent  for  when  they  were  ready ;  and  as  to  the 
other  articles,  declared  that  he  was  not  bound  to  anfwer^ 
and  abfolutely  refufed  fo  to  do :"  on  which  they  proceeded 
to  remove  him  from  his  office.— To  thefe  proceedings  it 
was  objefted^  firft,  that  there  was  no  time  appointed  by 
the^  notice,  whei)  he  fliould  appear  to  anfvver  to  the  matters 
charged  in  the  notice ;  to  which  it  was  anfwered  and  re- 
folved,  that  the  ferjeant  appearing,  and  being  charged  and 
anfwering,  fupplied  the  want  of  notice  both  of  the  time 
and  of  the  offence:  and  the  Chief  Juftice  faid,  "that  in 
juftice,  convenient  notice  ought  to  be  given  for  the  party 
to  prepare  for  his  defence,  but  he  might  wave  thaty  if  he 
would"  It  was  likewife  obferved,  that  it  appeared  in  the 
prefent  cafe,  that  notice  of  the  day  was  given,  and  that  in 
writing,  it  being  faid,  that  the  feveral  notices  in  writing 
were  given  to  him;  though  the  Chief  Juftice  faid,  "the 
notice  of  the  day  might  be  well  enough  given  by  the  offi- 
cer by  word  of  mouth."  In  the  fecond  place  it  was  ob- 
jeiledj  that  in  the  notice  he  was  not  charged  for  not  hold- 
ing a  feffion  of  the  peace,  but  of  oyer  and  terminer^  and 
gaol  delivery ;  and  that  if  he  was<  not  charged  with  it, 
though  he  did  anfwer  it,  his  anfwer.  was  impertinent,  and 
would  not  help  the  want  of  notice:  he  had  notice  of  one 
charge  and  anfwered  to  another :  for  that  the  words,  *'  the 

aforefaid 
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aforefaid  feveral  mifdemeanors,"  muft,  or,  at  leaft,  might 
be  underftood  of  thofe  mentioned  in  the  notice,  and  that 
was  fufficient  to  vitiate  the  return,  which  being  to  juftify 
turning  a  man  out  of  his  freehold,  muft  be  precifely  certain, 
and  could  not  be  aided  by  intendment :  to  which  the  court 
agreed,  and  granted  a  peremptory  mandamus  to  reftore  the 
ferjeant  to  his  office  {a). 

It  is  not  eafy  to  reconcile  the  event  of  the  cafe  with 
what  is  reported  to  have  been  faid  by  the  Chief  Juftice 
and  the  court,  "  that  the  ferjeant  appearing,  and  being 
charged  and  anfwering,  fupplied  the  want  of  notice,  both 
of  the  time  and  of  the  offtncey*  and  *^  thajt  he  might  wave 
the  notice  if  he  would. "-^The  ground  on  which  the  pe- 
remptory mandamus  was  awarded,  was,  that  0/1^  offence 
was  fpecified  in  the  notice,  and  that  he  was  charged  with 
another  when  he  appeared :  how  is  this  to  be  reconciled 
with  the  propofition,  "  that  appearing  and  anfwering  fup- 
plied the  want  of  notice  of  the  offence?*' 

That  a  man  may  wave  any  thing  which  the  law  has  in- 
tended  for  his  benefit,  is  a  general  propofition  which  can- 
not be  denied;  and  as  previous  notice  of  an  offence  charged 
againft  a  party,  is  given  him  only  that  he  may  come  pre- 
pared to  defend  himfelf,  he  may,  no  doubt,  difpenfe  with 
it.  But  if  he  be  prefent  accidentally  at 'a  meeting,  and 
anfwer  immediately,  or  be  unable  to  give  any  anfwer,  to  a 
charge  made  againft  him,  of  which  he  had  no  previous 
notice,  is  it  from  thence  to  be  concluded  that  he  waves  the 
necejftty  of  fuch  notice?  I  apprehend  that  nothing  lefs 
could  cure  the  want  of  notice,  than  an  exprefs  declaration 
of  the  party,  that  he  confented  to  anfwer  without  it. — 
This  point,  however,  does   not  appear  to  be  abfolutely 

ia)  Serjeant  Whitaker's  cafe,  2  Ld.  Raym.  1x40.    a  Salk.  435. 

fettled. 
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fettled'.— In  the  cafe  of  Clegg  (a)  before  mentioned,  it  Ivas 
fbted,  that  the  mayor  and  bailiffs,  &c.  were  duly  afiem- 
Wed  in  common  council  and  there  duly  held  a  com- 

mon council  concerning  divers  matters—relating  to  the 
town—"  and  that  the  faid  Jofeph  Clegg  was  then  and 
there  prefent  at  that  affembly :  and  that  in  the  fame  aflembly 

an  information  and  charge  were  exhibited  againft 

him ;         -  that  he  then  and  there  had  per/onal  notice  of  the 

faid  information  and  charge i-and  confefled  that  it  was 

true- — and  that  being  afked  what  he  had  to  fay  in  his  de- 
fence, why  he  fhould  not  be  removed  from  the  office  of 
one  of  the  common  council  of  the  faid  town,  for  the  caufe 

aforefaid he  did  not  then^  or  at  any  other  time  before 

his  removal  dejire  ^ny  further  time  to  be  allowed 

him  to  make  his  defence and  did  not  allege,  or 

offer  to  that  affembly,  any  caufe  whatfoever  why  he  ihould 
not  be  removed  ■  and  that  therefore  the  faid  affembly 

did  then  and  there  duly  difcharge  and  remove  him>  /' 

It  was  objefted,  that  here  was  no  previous  fummons  to 
Clegg  to  come  prepared  to  meet  this  particular  charge ; 
and  that  his  being  cafually  prefent  in  the  general  difcharge 
of  his  duty  to  the  corporation,  would  not  cure  thedefefl: 
on  the  other  hand  it  was  contended,  that  as  he  was  prefent, 
heard  the  charge,  admitted  the  facSs,  and  defired  no  further 
time,  this  was  fufficient. 

Lord  Mansfield  and  Mr.  Jufticc  Wilmot  faid  nothing 
as  to  this  objeftion,  becaufe  the  return  was  bad  on  other 
accounts. 

Mr.  Juftice  Denifon  faid,  "  he //;««^A/ the  party  him- 
felf  ought^to  have  had  previous  notice;  but  that  as  there 
were  many  other  oyeftions,  he  would  not  meddle  with 
that:' 

(tf)  Rex  V.  mayor,  &c.  of  Liverpool.  2  Bur.  723, 725,  antc>  p.  439* 

Mr. 
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Mr.  Juftice  Forfter  exprcfled  himfelf  to  this  effeft: 
•*as  to  this  objcftioh,  I  will  not  fay  much  upon  it.  But  a 
man  ought  not  to  be  difpoiTeiled  of  his  freehold,  without 
having  a  proper  opportunity  of  making  a  defence  to  the 
charge  on  which  he  is  removed  from  it.  He  could  not  be 
prepared,  in  the  prefent  cafe,  to  defend  himfelf  againft  this 
particular  charge ;  he  ought  to  have  been  apprifed  what  it 
was  to  be.  There  might  be  an  opportunity  taken  when 
there  was.  a  thin  meeting,  and  when  all  hi«  friends  were 
abfent,  who  would  perhaps  have  been  prefent,  if  he  had 
any  notice  of  /A/V,  or  even  of  any  charge  againft  him. 

In  the  cafe  of  Wilsford  {a\  a  iimilar  ftatement  was 
made,  and  nearly  the  fame  obje£kion  taken,  and  the  (ame 
anfwer  given ;  but  as  the  matter  was  giv^n  up  on  another 
objetS^ion,  the  court  do  not  feem  to  have  (aid  any  thing  as 
to  this. 

Where  a  perfon  is  removeable  for  non-refidence,  there 
is  no  neceifity  to  fummon  him  before  he  is  removed,  be- 
caufe  he  has  abdicated  the  town  and  js  out  of  the  reach  of 
fummons  {h) .  But  if  he  be  removeable  for  non-attendance 
at  the  corporate  affemblies,  he  muft  have  had  perfonal 
notice  to  attend,  and  that  his  prefence  was  neceflary ;  the 
ufual  notice  of  the  intended  meeting  will  not  be  fufBcient, 
unlefs  that  ufual  notice  be  perfonal  (f ). 

What  ads  a  corporation  muft  do  by  deed  under  its 
common  feal,  when  conlidered  in  its  relation  to  the  public 


(^a)  Rex  V.  mayor,  &c.  of  Doncafter.    2  Bur.  733,  ante,  441.  • 
(^)  Comb.  198,  170.    I  Show.  259,  260,  364,  365.    Reg.  v.Tru- 
body.    2Ld.  Raym.  1275,  cited  Doug.  152  (157),  vid.  Style.  151, 
446.    Palm'.  451.     I  Sid.  14,  15.     2  Sid.  97.    Fortefc.  205. 
(f)  Vid.  Rex  v.  Richardfon,  i  Bur.  517,  527,  540. 
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at  large,  has  been  (hewn  in  the  laft  chapter  (a) :  it  is  to  be 
obferved  here^  that  nothing  which  is  there  faid  applies  to 
any  a3  relating  to  its  internal  conftitution. 

A  MAN  may  be  conftituted  a  burgefs,  or  appointed  to  an 
office,  by  deed -under  the  common  feal,  and  then  he  ought 
to  be  discharged  in  the  fame  manner :  but  where  the  party 
is  conftituted  or  appointed  by  eledion,  nothing  more  is  re* 
quired  than  an  entry  in  the  books  of  the  corporation ;  and 
he  may  be  difcharged  by  an  order  entered  in  the  fame 
manner  (^). 

So,  where  an  office  is  granted  by  deed,  the  refignathn 
or  Jumnder  ought  alfo  to  be  by  deed ;  but  where  an  officer 
is  appointed  by  eledion,  the  corporation  may  accept  his 
resignation  or  furrender  by  parol  before  them :  ^^  if,  in- 
deed," fays  Holt,  ^'  a  man  fpeak  at  large,  and  fay  he  will 
^be  no  longer  alderman,  &c.  that  fignifies  nothing :  but  if 
he  come  in  an  open  aflembly  of  the  corporation,  and  there 
refign  his  office,  declaring  that  he  will  not  continue  in  it 
any  longer,  and  deiire  them  to  accept  his  refignation,  and 
they  accept  it  and  ele<9:  another  in  his  room,  this  is  a 
good  refignation"  {c). 

And,  in  the  cafe  where  a  refignation  ought  to  be  by 
deed,  it  is  fufficient,  in  legal  proceedings,  to  fay,  that  the 
party  refigned,  or  that  he  refigned  in  due  form,  without 
ihewinjg  that  it  was  by  deed  \  for  if  that  be  neceflary,  it  is 
implied  {d). 

(^d)  Ante,  p.  159—268. 

{b)  Per  H^t,  i  Ld.  Raym.  126,  in  Rex  v.  Chalke*    S.  C.  Cartfa« 
390.    In  5  Mod.  157,  called  Rex  v.  mayor,  &c*  of  Wilton. 
'    {c)  I  Ld.  Raym.  563.    Rex  v.  mayor,  &c.  of  Rtppon.    S.  C.  Salk. 

(^}  Vid.  I  Sid.  X4«    j  Ld,  Raym.  564,    1  Ltitw.  405. 

When 
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Whek  a  corporate  affembly  is  duly  rummoned,  and  the 
members  met,  the  next  requifite  is,  that  the  proper  per- 
fon  prefide ;  unlefs  this  be  obferved,  there  are  many  z&s 
which  will  be  void, 

A  DISTINCTION  is  made  between  a  mere  ufurper,  and 
an  officer  di  faifo :  an  ufurper  is  a  man  who,  without  any 
€olour  of  eleftion,  gets  pofleffion  of  the  office,  and  afts  ia 
it;  and  the  mere  circumftance  of  being T^^rw  into  the 
office  makes  no  difference  :  but  to  make  an  officer  defaSfo^ 
at  leaft  the  form  of  an  eleftion  is  neceffary,  though,  on 
legal  objeflions,  it  may  afterwards  be  overturned.  Not- 
withftanding  this  diftiivSion,  however,  in  point  of  form, 
it  is  doubtful  whether  there  be  any  in  the  efFeft. 

Some  a£ts,  it  is  admitted,  may  be  good,  if  done  by  a 
mayor  defaSfo^  or  under  his  authority ;  but  it  does  not  ap- 
pear whether  the  fame  afts  would  be  good  if  done  by  a 
mere  ufurper :  fome  a£ls  are  certainly  *void  if  done  by  an 
ufurper;  and  probably  fo  if  done  by  a  mayor  defaSfo. 

Those  afts  which  are  good  if  done  by  a  mayor  defaSioy 
or  under  his  authority,  are  thofe  which  he  oiay  be  compelled 
to  do,  in  favour  of  a  perfdn  who  has  a  precedent  right  to 
have  them  done.  All  voluntary  afts,  not  neceffary  to  carry 
on  the  bulinefe  of  the  corporation,  feem  to  be  void,  whe- 
ther dooe  by  an  ufiwper  or  a  mayor  difa3o^  or  under  the 
authority  of  either :  fome  neceffary  ^Sts^  too,  are  ceruinly 
void,  in  both  cafes  {a). 

In  the  cafe  of  Kynaftcn,  before  mentioned  (^),  it  ap- 
peared, that  by  the  charter  it  was  ordained,  that  the  fenior 
alderman,  who  had  not  been  mayor,  fliould,  in  cafe  of  a 

{a)  Vid.  Aodr.  1x6,  117.    9«  R*  H.  150,  andante,  page  312. 
What  is  faid  here  does  not  apply  to  a£ls  in  yf)\ic\\Jirangers  aie  intereftedt 
(^)  Vid.  ante,  page  436. 
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vacancy,  be  appointed  to"  that  office ;  that  Kynafton,  on 
the  25th  of  Auguft,  1732,  was  the  next  fenior  alderman 
who  had  not  been  mayor,  but  that  he  did  not  then  refide, 
nor  had  in  perfon  or  with  his  family  refldsd  in  the  town  for 
three  years  before ,  that  Floyd  was  the  next  fenior  alder- 
man to  Kynafton,  and  was  in  fa£l  ele£^ed  mayor  in  that 
year,  took  the  mayor's  oath,  was  admitted  to  the  oij^ce, 
exercifed  it  for  a  year  without  interruption,  and  prefided  in 
the  allembl-y  which  removed  Kynafton.  One  queftion 
was,  whether  Floyd  was  lawfully  chofen  mayor,  or  whe- 
ther he  was  only  mayor  de  fa^o\  and  another,  whether, 
if  he  was  only  mayor  defaSlOy  the  amotion  of  Kynafton, 
by  an  afTemby  at  which  Floyd  prefided,  was  valid.  Lord 
Hardwicke,  in  delivering  the  opinion  of  the  court,  faid, 
that  if  the  aiTembly  had  been  properly  fummoned,  they 
ihould  then  have  been  obliged  to  have  confidered  thefe 
points,  which  were  matters  of  very  great  cohfequence  i 
the  firft  to  the  tpwn  of  Shrewfbury  in  particular,  and  the 
other  to  all  the  corporations  in  England ;  but  that,  as  there 
was  no  diiHculty  on  the  queftion  of  the  fummons,  it  was 
unneceflary  to  enter  into  the  conftderation  of  them  at  that 
time.— So  that  the  validity  of  an  amotion  by  an  aflembly  at 
which  a  mayor  defa^io  prefided,  was  left  undetermined. 

An  ii.formation,  in  the  nature  of  quo  warranto,  bping 
filed  againft  one  Lifle,  to  fhew  by  what  authority  he  aded 
as  a  burgefs  of  Chriftchurch,  it  appeared  by  fpecial  verdid, 
that  die  mayor  and  burgefTes,  or  the  major  part  of  them, 
had  a  power,  at  their  will  and  pleafure,  to  choofe  as  many 
bjurgefTes  as  they  fhould  fee  occafion,  at  the  nomination  of 
the  mayors  that  one  Gold  wire,  who  never  was  eleded 
mayor,  procured  himfelf  to  be  fworn  into  the  office  by  the 
Reward  of  the  court  leet,  and  in  fad  exercifed  the  office 
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for  fome  time ;  that  at  an  aflembly  fummoned  by  Gold- 
wire,  and  at  which  he  prcfided,  Lifle  the  defendant  was 
nominated  and  chofen  a  burgefs ;  and  that  a  quo  war- 
ranto, in  which  there  was  afterwards  judgment  of  ouf- 
ter,  was  pending  againft  Goldwire  at  the  time  when  he 
held  this  aflembly. — Two  queftions  were  made.  Firfl-, 
Whether  Goldwire  was  mayor  de  faSio\  and,  Se- 
condly, Suppofmg  he  was  mayor  de  faSio^  whether 
this  ele£Hon  of  Lifle,  at  an  aflembly  at  which  tjfold- 
wire  prefided,  was  good. — It  was  held  by  the  whole 
court,  except  Lee,  C.  J.  who  gave  no  direft  opinion 
on  this  point,  that  Goldwire  was  not  a  mayor  de  faSiOy 
but  a  mere  ufurper :  that  to  conftitute  a  mayor  defaSio^ 
it  was  neceflary  that  there  fliould  be  fome  form  or 
colour  of  eleftion ;  but  that  without  this,  afliiming  the 
title  and  infignia  of  the  office,  and  being  fworn  and 
a6ling  as  mayor,  were  not  fufficient;  and  by  this  ver- 
dift  it  appeared  that  Goldwire  never  was  elected  at 
all.— The  whole  court  agreed,  that  fuppofing  Goldwire 
was  a  mayor  de  faSlo^  yet  the  afts  found  to  have  been 
performed  by  him  were  not  good,  becaufe  they  were 
not  necejfary  for  the  prefervaiion  of  the  corporation: 
that  in  thefe  cafes,  the  proper  diftinfStion  was  between 
fuch  afts  as  were  neceflfary  for  the  good  of  the  body, 
which  comprehended  judicial  and  minifl:erial  a(fts,  and 
fuch  as  were  arbitrary  and  voluntary  :  the  election  of  the 
defendant  was  of  the  latter  kind;  for  as  the  number  of 
the  burgeflles  was  indefinite,  it  did  not  appear,  not  was 
it  ftated,  that  the  choice  of  a  burgefs  was  neceflary. 
It  was  alfo  material  that  no  perfon  had  a  previous  right 
to  the  office  of  burgefs  ;  nor  could  the  taking  of  the  oath 
be  regarded  as  a  legal  confideration  i   becaufe  this  was 
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ftthfequent  to  the  ele£Uoh,  and  Ac  party  might  perhapl 
refufe  to  take  \t{a). 

It  is  to  be  obfer/ed,  that  the  court  here 'dwell  upon  the 
circumftance  of  the  ele£lion  of  the  defendant,  in  this  cafc^ 
not  being  a  necejfary  a6l :  but  it  appears  from  fubfequent 
cafes,  that  the  circumftance  of  the  adl  being  neteffury  is 
not  alone  fufficient  to  make  it  good. 

In  the  King  and  Hebden  {b\  the  defendant  made  a  tide 
to  the  office  of  bailiff  of  Scarborough,  from  an  eleftion 
under  the  bailiffship  of  Batty  and  Armftrong,  and  on  iflue 
joined  whether  thefe  were  bailiffs  or  not,  a.  record  of  a 
judgment  of  ouiler  againft  them  was  read  in  evidence ; 
and  on  a  motion  for  a  new  trial,  it  was  held,  diat  it  was 
properly  admitted ;  and  the  fame  evidence  was  fthA  to  havt 
been  lately  admitted  in  a  trial  at  bar,  in  a  cafe  relating  to 
the  corporation  of  Orford. 

In  the  cafe  of  the  King  and  Grimes,  a  queflion  having; 
been  made,  whether  the  fpecial  verdiH  found  on  the  in- 
formation againft  John  Leigh,  for  ufurping  the  dffiee  of 
mayor,  and  the  judgment  given  thereupon  againft  him^ 
were  evidence  in  the  prefentcafe  againft  Grimes  for  nfiirp- 
ing  the  office  of  capital  burgefi}  and  to  what  degree  it 
ought  to  be  allowed :  the  court  held  it  to  be  admiffiUe, 
but  not  conclufive,  and,  in  fafl^  gave  judgment  againft 
him,  on  the  ground  that  Leigh,  Ivho  had  prefided  at  hii 
elediion,  was  not  a  rightful  mayor  (c). 

In  the  firft  of  thefe  cafes,  if  not  in  both,  the  cle£Kon 
was  an  aft  necejfary  to  the  prefervation  of  the  corpo- 
poration. 

(tf)  Rex  V.  Lifle.    2  Str.  1090.    Ar.dr.  163. 
(*)  2  Str.  1109.    Andr.  388,  in  which  latter  book  the  cafe  is  inoff 
fully  rcportea.  (r)  5  Bur.  2601. 

Wheri 
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Where  the  mayor's  prefence  is  neceflaryata  corpo- 
rate aflembly,  his  departure  before  a  buiinefs  regularly- 
begun  be  concluded,  will  not  invalidate  that  particular 
bufinefs,  but  the  aflembly  cannot  proceed  to  any  thing 
dfe  (a),     ix^^^"-^^  V^S4t  /^*«s^  ^''^t^  ^uSi?^^^.^ 

(tf)  I  Barnard,  385.  ^^' 
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Colleges, 
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Vid.  Leafes 
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Common  Council  •  ,  •  32S|  32^ 
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Companies  Corporate, 

How  related  to  the  towns  in  which  they  are  ,  35 

How  differing  from  fraternities  not  incorporated      47, 48, 49 

Confirmation,  vid.  Aflent. 

Constitution  of  Corporations  •  *  310 

Con  vent,  vid.  A^bot  and  Convent 

Corporations, 
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Their  origin  •  •  •  .  z 
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A  capacity  to  enjoy  common  privileges  and  exemptidn  t    9 
Capacity  to  fue  and  be  fued  •  •  xz 

'    Their  capacities  and  incapacities  •  -  •        70  et  (eq« 
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How  created  .  ,  »  •  39 

By  the  common  law  «  .  .40 

By  auihority  of  parliament  •  •  •    i^» 

By  the  King^s  charter  ^  .  «  t^. 
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Of  natural  perioos  •  •  «  32 

Of  other  corporations  •  •  3^*35 
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fuccefTors  «  •  «  x  04, 105 
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Muft  fue  by  their  laft  name  .  ,  .  230 
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claims  after  the  change  of  their  name  •  232,2^4 
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Cannot  grant  but  by  their  corporate  name        .  .      237 

When  they  muft  fue  by  their  true  corporate  name  253 

What  they  muft  do  by  deed,  and  what  they  may  do 

without  it  ...  .  259, 267 

Procefs  againft  them  .  .  ,  271,278 
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Corporate  Acts, 
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Corporator, 

Cannot  be  a  witnefs  where  the  corporation  is  a  party   304,  305 
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A  (ble  corporation  •  •  •  .20 
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May  now  make  leafes  of  ai  years,  &c.  without  the  affent  of 
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When  he  may  appoint  a  proxy  .  ,  31^ 
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. manner  of  conveyance  different  from  that  by  abbot 
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Where  a  deed  is  neceflary,  yet  it  is  not  neceflary  to  fhew 
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Dotation  .       .  .  .  .  .        5a 
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How  obtained  from  a  corporation         •  ^         302,  303 
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Whether  compellable  to  undertake  an  office  in  a  cor- 
poratioli       •  •       •        •       •  ,        347—356 

Duties, 

leviable  by  corporations  •  .,     '       187 

Remedy  for  their  recovery        .  .  .  187,188 
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Ecclesiastical  Corporations  •  ,  .22 
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Of  two  kinds,  hofpitals  and  colkges  •  .  25 
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Intitled  to  chattels  given  to  his  predeceffor        .         •         76 
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Vid.  Privileges 

Fraternity, 
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Freeman       .••..••       311 

Grant* 

By  a  corporation  to  any  of  its  ordinary  members       -        180 
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To  a  corporation  during  the  vacancy  of  the  head        1069 107 

Guilds, 

The  firfl  corporations  eftabliihed  by  charter  .  63 

May  be  diftindl  from  the  general  corporation  of  the  town  64, 65 

Head  of  a  Corporation, 

Not  neceflfary  that  his  proper  name  ihould  be  mentioned 
in  deeds  by  or  to  the  corporation  .  •  250 

Vid.  Grant,  Corporation. 
His  being  named  or  not  may  fometimes  make  a  difierence 
to  the  corporation        .  •  ...         151 

'     Where  an  aftion  may  be  brought  in  his  name  or  not         155 
Better  to  omit  his  name  in  writs  brought  by  or  againft  the 

corporation  •  ,  «  •  .281 
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time  of  a  grant,  &c.        ...  .  .        ag^ 

Whether  a  writ  fhall  abate  on  account  of  his  death     290*  291 
Corporation  cannot  aA  in  his  abfence,  or  in  the  vacancy 

of  the  office  .  ,  .  3X2>  3^7 

Where  his  a6l  fhall  bind  the  corporation  .        3X2>  313 

Vid.  Mayor. 

Holding  over  by  Mayor  or  other  Head  .  .  376 
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Incorporation, 

Words  of  •  ,  ^  ,  •  62,  63 
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Infancy  of  the  Head» 
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Infant, 

Whether  he  can  be  a  member,  &c,  of  a  corporation  331—336 

Inhabitant        ..•..•.  .       321, 
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Have  the  exclufive  right  of  conferring  the  degree  of 
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Insurance  Companies,  «  «  «(  «       29,104. 

Integral  Parts  of  A  Corporation,  •  '•  36 
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A  fble  corporation  •        •  •        •  .  fta 
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How  feifed  of  lands  .  .  •  7^  7 St  76 
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How  diiiBmig  from  ecoleGaftical       «       «  «        21^  23 

Divided  into  eleemofynary  and  civil  •  •  25 

Leases^ 

By  fole  ecdefiaftical  corporations         11 8,  no,  iii,  121, 123 
By  colleges,  and  deans  and  chapters        •  .        122,  123 

Concurrent  and  in  reverfion  .         •  124, 136, 127 

Difference  between  a  cpncurrent  leafe  made  by  a  bifhjop 

and  by  any  other  fole  corporation         4        .  138,  140 

What  requifites  muft  be  obierved  in  leafes  made  accord- 
ing to  the  enabling  and  reftraining  ftatutes      .      x  3 1 — 151 
Of  what  things  a  leafe  may  be  made  under  thefe  ftatutes   14X 
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for  .  .  .  .  .       ^S7>»58»'S9 
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From  the  king               i  .               .87,89 

From  other  loi-ds  .           ..               *           88,89,90 

Vid.  Mortmain. 

Limitations,  Statute  of. 

Applies  to  corporation^  .  •  •        *99>  3®® 

jLONDON, 

Cuftoin  of,  to  dcnfe  in  mortmain  .  •  .^3 

Majority, 

Howconftrued  .  .  jo9.3xx,4<>o,4M 

Major  pars. 

Its  legal  i^ort  with  refpeft  to  the  body  at  large  40a,  4a4»  4*5 

.— .-  when  the  body  is  definite  or  indefinite  407*  4«8 

I  ■      ■-  with  refpea  to  the  head  .  4*S>.4»9 

Master  of  an  Hospital, 

Intitled  to  arrears  acrued  in  the  time  of  his  predeccffor         .77 
What  anions  he  may  bring  .  .  •         *^5 

Master  AND  Fellows,  vid.  Colleges  .  .  ** 

Master  and  Scholars,  vid.  Colleges  .  •  *' 

Mayor, 

Difference  between  a  mayor  de  foBo  and  dejnrt       .       45' 
Where  the  afts  of  a  mayor  di  foBo  as  to  ftiangcrs  (hall 
bind  the  corporation  .  .  •  •        3** 

How  far  the  afta  of  fuch  a  mayor  are  good  as  to  the 
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Whether  infancy  in  the  mayor  fhall  avoid  the  afts  of  the 

corporation  •  .  •  .  .sis 

His  powers  and  duties  •  *  •  3H9  3*5 

Holding  over  by  him  •  •  •  •  37^ 

Misnomeu  of  a  Corporation, 

In  a  deed  made  to  them           .  •           .         •         *3^ 

In  a  grant  made  ^y  them         •  •           •         237,286 
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Misnomer  of  a  Corporation, 

In  a  grant  by  z&.  of  parliament  or  devife,  %i6, 237, 25$ 

'    In  an  «Aion  by  or  againft  a  corporation  •  255,256 

How  pleaded  in  abatement        •         •       283>  284, 285, 286 

Whether  neceflary  to  be  pleaded  hj  attorney  284>  285 

Mortmain, 

What,  and  why  fo  called  •  •  7h  79$  S3 

Hiftory  of  it  ...  .  •        79— xo6 

Cuftom  of  London  to  devife  in  mortmain        •         •         83 

Licence  to  alienate  in  mortmain,       ...  86 

Statutes  of,  when  extended  to  civil  corporations  •         95 

■  ■  when  extended  to  other  communities  than 

corporations  •  •  .    '        «  •97 

'  In  what  cafes,  and  to  what  ^tent  difpenfed 

with  without  licence  •        .  «        »        102, 103 

Name, 

Of  a  corporation        •  •  «  .       »  226 

Where  a  corporation  may  have,  two  names        .  229, 230 

Corporation  muft  fue  by  its  laft  name  •  289, 230 

After  a  change  of  the  name,  a  corporation  retains  its 

fontier  property  and  privileges^  and  is  liable  to  former 

claims  .  .  •  •  •         232—234 

How  the  pleading  fhall  be  in  that  cafe  294, 295, 296 

Corporations  cannot  take  but  by  their  corporate  name  237 
A  fmall  variance  in  the  name  not  mateiial  to  avoid  the 

grant  of  a  corporation  •  .  237, 250 
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Where  they  may  fue  by  one  name  or  another  254, 256 

Where  an  allien  cannot  be  brought  in  the  name  of  the 
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True  name  muft  be  u(ed  in  all  legal  proceedings  258,  259 
Where  the  name  of  the  head  ought  to  be  omitted  •  281 
Where  the  name  of  a  corporation  is  miftaken  in  a  deed, 

how  the  pleading  (hall  be  •  «  ^  287 

Oaths, 

To  government  to  be  taken  by  perfons  ele^ed  to  offices 
incorporations  .  .  ,  »  343 
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What  oaths  are  ff0«z4;  to  be  taken  •  •       •        345 

Of  office  .•...•        363 

When  to  be  adminiftered  •  •  ib. 

Ottices, 

Grants  of,  by  ecdefiaftical  corporations         .  x6x— 179 

Undertaking  of»  in  corporations,  how  enforced  *  .         384 

By  the  penalty  of  a  bye  law             .  3^5>  393 

By  a  fine  for  not  qualifying           •  •          393 
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How  far  incompatible           .    *       «           •  373—375 

Where  incompatible,  election  to,  and  acceptance  of  a    ^ 

fecond  vacates  the  firft           •           •    ,      .  3^9>  37| 

Officers  in  Corporations, 

What  qualifications  neceffary  for  them         •        330,  et  feq. 

Vid.  Sacrament. 
When  ele£led,  muft  procure  themfelves  to  be  fwom    364,  366 
Holding  over  by  •  •  .  •37$ 

Where  offices  are  incompatible,  party  holding  one  cannot 
be  compelled  to  undertake  another  .  39S,  399 

Parson, 

A  fole  coiporation        •  •  •  «         •  ao 

In  what  fcnfe  a  corporation  by  the  common  law  39, 40 

■  by  particular  foundation  40 

His  intereil  in  his  pofleilions  .  •  •         109 

Leafesbyhim  •  .  •  lai,  153, 154, 156 

What  a6lion.«  he  may  bring         •  .  185,186,21$ 

When  he  muft  name  himfelf  parfon  in  pleading.       •         278 
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dilapidations 
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'     When  neceiuiry  10  fli;w  the  exigence  cf  a  corporation       29* 
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